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This is a topic that seems to have almost wholly escaped the at- 
tention of so-called authorities or publicists on international law. 
Bonfils, for example (7th ed., p. 135), calls attention to the difference 
between the recognition of a new state and a new government, but 
fails to show what the distinction is. Calvo (5th ed., 1, pp. 236 ff.) 
discusses rather fully recognition of belligerency and independence, 
but apparently has nothing to say of the recognition of new de facto 
governments in case of revolution. Even Pradier-Fodéré, the most 
voluminous of the authorities, seems to have nothing to impart on 
this subject. There is a very interesting discussion of the theoretical 
grounds for recognition of any sort in Lorimer’s Institutes of the 
Law of Nations (1, pp. 93-119), but no practical guidance. 

Exception may, however, be made of several publicists in French, 
including two who have written valuable monographs on Civil Wars 
in international law. The following excerpts from these writers 
must suffice to illustrate what may be regarded as the doctrine of 
recognition of de facto governments as laid down by European and 
Latin-American authorities. 

Block (Art. on ‘‘Reconnaissance Internationale,’’ in Dictionnaire 
Général de la Politique, 1874, T. II, pp. 772-73) says: 


D’abord, il peut y avoir un ‘‘gouvernement provisoire.’’ On 
n’accrédite jamais un agent diplomatique officiel, ambassadeur ou 
ministre, auprés d’un gouvernement provisoire; mais l’on peut don- 
ner A un agent plus ou moins officieux des pouvoirs d’entrer en rela- 
tions, de se concerter avec lui, de traiter pour toutes choses urgentes. 
Au fond, cet agent sera un ambassadeur privé des immunités honori- 
fiques dont jouissent habituellement les représentants des puissances 
étrangéres. Du reste, bien des nuances sont possibles ici, selon les 
circonstances et la maniére de les apprécier. 

Puis, deux partis peuvent se disputer le pouvoir. Tant qu’il y a 
doute sur le succés définitif, les gouvernements étrangers ne connais- 
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sent que celui auprés duquel ses agents ont été accrédités. Le nouveau 
gouvernement n’existe pas encore, il n’y a done pas lieu de le recon- 
naitre. D ailleurs, si l’on entrait prématurément en relation avec 
les chefs d’une insurrection, le gouvernement encore établi aurait le 
droit de se considérer comme offensé. Lorsqu’on se hate trop de re- 
connaitre, ¢’est souvent pour pouvoir aider au intervenir. 

Le troisiéme cas a considérer, ¢’est lorsqu’une partie du territoire, 
une province, une colonie, veut se détacher de 1’Etat dont il faisait 
partie jusqu’alors. Si ce territoire est victorieux dans la lutte au 
point que son indépendance est reconnue méme par |’Etat dont il se 
détache, aucun doute ne saurait naitre pour les pays ¢étrangers: la 
reconnaissance est alors la simple constatation d’un fait patent. Si 
la paix n’est pas conclue formellement, chaque Etat étranger appré- 
ciera, A un moment donné, si le territoire qui prétend étre indépendant 
a acquis une consistance politique suffisante pour présenter les garan- 
ties d’avenir. Mais on ne devra pas perdre de vue que |’Etat menacé 
de perdre une province verra toujours avee déplaisir qu’on considére 
la séperation comme un fait accompli, et selon les circonstances, il 
protestera ou se déclarera offensé. Un pais puissant ne fera pas 
attention a ces réclamations, mais un pays faible usera de pru- 
dence. 

Lorsqu’un Etat ne reconnait pas un changement dans la constitu- 
tion d’un autre, les relations diplomatiques cessent, comme dans la 
cuerre, et les sujets des Etats boudeurs sont recommandés aux bons 
soins d’un Etat allié; ils sont alors protégés officieusement au lieu 
de 1’étre officiellement. 


Respecting the recognition of de facto governments, Dr. Charles 
Wiesse (Le droit internationale appliqué aux guerres civiles, 1898, 
pp. 237 ff.) says: 

Si le nouveau personnel gouvernemental est entré en fonctions con- 
formément aux principes prévus par le droit traditionnel ou constitu- 
tionnel du pays, il est immédiatement reconnu par les autorités 
étrangéres auxquelles la notification a été faite ou par les agents diplo- 
matiques de ces autorités, qui étaient acerédités auprés de l’ancien 
gouvernement. Telle est la seule influence que la légitimité découlant 
du droit interne exerce sur les rapports internationaux. 

Lorsque, par contre, les modifications apportées a la composition 
du gouvernement résultent d’un coup d’état et qu’ainsi les autorités 
légitimes ont été mises de cé6té et sont remplacées, grace 4 un acte de 
violence, les gouvernements étrangers sont obligés d’examiner les 
questions de reconnaissance avec plus d’attention. Pendant un temps 
plus ou moins long, la volonté populaire ayant, en effet, appuyé le 
gouvernement ancien, les puissances étrangéres ne peuvent pas savoir 
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immédiatement si elle se prononcera pour ou contre le nouveau 
gouvernement, qui peut étre qualifié d’usurpateur. 

En pareil cas, les agents diplomatiques se bornent, pour commencer, 
& accuser réception de la communication par laquelle les nouvelles 
autorités portent a4 leur connaissance qu’elles ont pris possession du 
pouvoir. En attendant la décision définitive de leurs gouvernements, 
ils continuent a traiter avec les nouvelles autorités les affaires 
courantes et a user des formules de courtoisie usitées. Le fait de 
traiter avec ces autorités n’engage nullement les gouvernements 
étrangers, parce que leurs agents sont couverts par la fiction des 
rapports officieux, soit de l’action extra-officielle. 

Dés que les circonstances démontrent que le gouvernement de fait 
est accepté par le pays, les puissances étrangéres le reconnaissent par 
fe moyen d’un acte diplomatique—lettre autographe, dépéche de 
chancellerie, ete.—qu’elles font parvenir au gouvernement nouveau, 
soit directement, soit par l’intermédiaire de leurs agents diplo- 
matiques, auxquels elles font parvenir, 4 cet effet, des instructions 


spéciales. 

Cette reconnaissance est le point de départ de relations diplo- 
matiques réguliéres nouées avec le gouvernement de fait, mais elle 
n’implique nullement, de la part des Etats étrangers, une affirmation 
de la légitimité du nouveau gouvernement d’aprés le droit interne 
de son pays. L’Etat étranger reconnait seulement, par la notification 
ci-dessus mentionnée, que ce gouvernement est dépositaire de ]’autorité 
et qu’il dispose des moyens qui lui sont nécessaires pour se faire 
respecter et pour agir efficacement. 


Dr. Wiesse cites in support of the above doctrine a part of the 
communication of Mr. Buchanan to Mr. Rush, quoted in Moore, 
Digest of International Law, I, p. 124. This former Under-Secretary 
of State and Minister of Foreign Affairs of Peru continues: 


Ces principes sont applicables aux gouvernements de fait dont 
l’existence n’est pas contestée dans leur propre pays. Si, par contre, 
ensuite d’un coup d’état, une guerre civile vient a éclater, avant que 
la reconnaissance soit intervenue, et qu’il y ait doute sur la question 
de savoir de quel cété se trouve le véritable gouvernement, les Etats 
qui ne veulent pas intervenir suspendent toutes relations diplo- 
matiques avec la nation ainsi divisée. Pour qu’il y ait ‘‘guerre civile’’ 
entrainant la suspension des relations diplomatiques, il faut que le 
pays soit divisé en deux fractions importantes; il ne suffirait pas de 
quelques protestations isolées des partisans de la légitimité, qui 
soutiendraient leur point de vue, méme les armes a la main. 

Lors méme qu’une véritable guerre civile vient a éclater, les puis- 
sances étrangéres peuvent, sous leur propre responsabilité, recon- 
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naitre l’un des gouvernements en lutte. Dans ce cas, elles cessant de 
se placer sur le terrain du droit, pour se livrer a un acte de politique 
internationale. 

Il est important de remarquer que le fait, par l’un des gouverne- 
ments en lutte, de détenir le siége principal du gouvernement ancien 
et les archives de celui-ci, ne serait pas de nature a lui permettre de 
nier l’existence d’une véritable guerre civile et d’un autre gouverne- 
ment qui remplirait les conditions exigées pour que les puissances 
étrangéres puissant le reconnaitre. 

En tout cas, pendant la période révolutionnaire, et en attendant 
la reconnaissance, les représentants des puissances étrangéres sont 
admis a conférer, en la forme extra-officielle ou officieuse, avec les 
autorités de fait. Ces tractations ne peuvent cependant porter que 
sur les questions internationales de peu d’importance qui concernent 
les gouvernements étrangers ou leurs ressortissants, et pour autant 
qu’elles se rapportent au territoire occupé par ces dites autorités de 
fait. 

Les agents diplomatiques et consulaires étrangers ont également 
le droit de conférer extra-officiellement avec les autorités revolu- 
tionnaires, pour ce qui concerne la partie du territoire que celles-ci 
occupent, au sujet de la personne et des propriétés des ressortissants 
étrangers, et cela, méme si le gouvernement établi par le parti con- 
traire avait été officiellement reconnu par les puissances étrangéres 
comme seul légitime pour |l’ensemble du pays. 

A l’étranger, les agents du gouvernement reconnu sont seuls ac- 
ceptés, par les gouvernements auprés desquels ils sont accrédités et 
les tribunaux de ceux-ci, comme représentants de ]’Etat qui les a 
envoyés. 


This same authority thus describes the different kinds of de facto 
governments (pp. 242-43) : 


Au point de vue du droit international, on fait une distinction 
entre les gouvernements de fait, suivant qu’ils ont été reconnus par 
les puissances étrangéres ou qu’ils ne l’ont pas été. Cependant, comme 
la reconnaissance n’a pas pour effet de rendre le gouvernement de 
fait viable, mais ne fait que constater les conditions de viabilité, il 
importe d’appuyer cette distinction sur une base plus large. Comme 
les puissances étrangéres reconnaissent ou refusent de reconnaitre 
le gouvernement de fait, suivant qu’il est ou qu’il n’est pas accepté 
ou toléré par la majorité de la nation, on aura ainsi deux catégories 
de gouvernements de fait: ceux dont |’autorité n’est pas contestée 
actuellement et ceux qui luttent encore pour acquérir cette autorité. 

Si l’on se trouve en présence d’un gouvernement de fait apparte- 
nant A la premiére de ces catégories, on constate que |’usurpateur 
a chassé de leurs places et fonctions ordinaires toutes les autorités 
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établies conformément au droit traditionnel au constitutionnel. Au 
contraire, pour les gouvernements de fait de la seconde espéce, le 
pouvoir de l’usurpateur ne prédomine dans certaines parties du 
territoire national que grace aux efforts constants d’une force militaire 
active. Ces portions du territoire sont généralement placés sous le 
contréle direct des autorités militaires, mais elles peuvent aussi étre 
administrées par des fonctionnaires civils désignés par l’usurpateur. 

Le gouvernement de Cromwell en Angleterre et celui des Con- 
fédérés sudistes aux Etats-Unis sont des exemples typiques de ces 
deux catégories de gouvernements de fait. 

Le but principal poursuivi par les gouvernements de fait et par les 
usurpateurs est toujours de créer une nouvelle légitimité, destinée a 
remplacer la légitimité traditionnelle ou constitutionnelle qu’ils ont 
abolie. C’est pour cette raison qu’on les a nommés des gouvernements 
provisoires. 

Lorsque les anciens membres du gouvernement légitime ou leurs 
successeurs parviennent 4 renverser 4 leur tour le gouvernement de 
fait ou l’usurpateur, on qualifie les autorités ainsi mises de céte de 
gouvernement intermédiaire général ou local. 


In the succeeding pages (243 ff.) Dr. Wiesse discusses in consider- 
able detail the international validity of acts of what he calls ‘‘ general 
intermediary governments. ”’ 

Dr. Rougier, a French advocate, devotes the fourth part of his 
excellent work on Les Guerres Civiles et le Droit des Gens (1903) to 
de facto governments (pp. 478-560). He distinguishes between what 
he calls de facto governments general (e.g., Dom Miguel, Cromwell, 
ete.), and local (where there are rival claimants). Respecting the 
recognition of a de facto government by third states, he says (pp. 
499-501): 


La reconnaissance est l’acte par lequel un Etat étranger déclare 
considérer le gouvernement nouveau comme le représentant autorisé 
de la volonté nationale et le dépositaire de l’autorité souveraine, et 
s’engage A user de son intermédiaire pour toutes les tractations qui 
auront lieu entre les deux Etats. II est essentiel de remarquer que 
la reconnaissance n’équivaut point a déclarer le nouveau gouverne- 
ment légalement constitué au point de vue constitutionnel; cet acte 
constate seulemént que ce gouvernement est en fait le seul organe 
régulier capable d’exercer les droits dont jouit 1’ Etat. 

La reconnaissance est le point de départ des relations diplomatiques 
réguliéres nouées entre le gouvernement reconnu et les gouverne- 


ments des autres Etats. 
La reconnaissance d’un gouvernement de fait ne doit se confondre 
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ni avec la reconnaissance d’un Etat, ni avec la reconnaissance de 
belligérance d’un parti insurgé. .. . 

Quant a la reconnaissance des insurgés comme belligérants, elle 
implique bien que ceux-ci possédent un organisme politique plus ou 
moins rudimentaire qualifié de gouvernement, mais elle ne donne pas 
a ce gouvernement la capacité de représenter la nation. Cette recon- 
naissance suppose, au contraire, l’existence d’une guerre civile, de 
deux partis en présence, situation qui oblige moralement les tiers a 
continuer leurs relations avee l’ancien gouvernement légal. 

La reconnaissance est précédée d’une période d’hésitation pendant 
laquelle le gouvernement tiers entretient avec les nouvelles autorités 
des relations extra-officielles ou officieuses. Aussit6t qu’il s’est assuré 
de leur solidité et de leur régularité, il effectue la reconnaissance par 
lettre autographe, dépéche de chancellerie, déclaration d’ambassadeur 
ou tout autre procédé. 

La reconnaissance ne peut étre subordonnée a aucunes conditions 
déterminées; c’est au gouvernement intéressé qu’il appartient de dé- 
cider scuverainement, d’aprés les principes du droit, la situation de 
fait et les nécessités de la politique s’il convient ou non de |’effectuer. 
Le meilleur critérium est certainement d’examiner si le gouvernement 
parait conforme a la volonté de la nation. Si le territoire par lui 
occupé comprend la totalité ou quasi totalité du territoire de |’Etat; 
si son organisation est suffisante pour assurér a ses resortissants la 
garantie de tous leurs droits publics et privés; s’il est en état 
d’exercer la triple fonction exécutive, legislative et judiciaire; si 
l’ancien gouvernement est effondré ou ne conserve plus qu’une auto- 
rité nominale; si la guerre civile a pris fin, le nouveau gouvernement 
peut étre hardiment reconnu comme le représentant de |’ Etat. 

Des agents diplomatiques sont alors accrédités auprés de lui, et 
des relations réguliéres s’établissent entre les deux pays. 


The remainder of this section of Rougier’s work is devoted to a 
consideration of the validity of the acts of de facto governments, 
general and local. 

Like an oasis in the desert to one seeking for something more or 
less definite or concrete on this subject from the authorities, appears 
the following citation from Phillimore (II, p. 23 of 3d ed.) : 


If the contest be protracted, and there be any appearance of 
equality between the contending forces, the subsequent conduct of 
third Powers, intending to remain neutral, cannot be blamed, if they 
proceed to a virtual recognition of the revolted state; that is to say, 
if they recognize its commercial flag, and if they sanction the appoint- 
ment of consuls to the ports of the new state. So far, there is a 
recognition of its de facto existence, fully justified, perhaps indeed 
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imperatively enjoined, by the duties of the third Power toward its 
own subjects, and in no way inconsistent, according to the practice 
of nations, with the continued observance of neutrality between the 
contending parties. 

It was not, however, till after the struggle between Spain and her 
South American colonies had lasted for many, about twelve, years, 
that Great Britain accorded this virtual recognition to the latter 
righteously, perhaps even too scrupulously, observing the rule of not 
injuring, even indirectly, the interests of a country with which she 
was on terms of amity. 

There is no proposition of law upon which there exists a more uni- 
versal agreement of all jurists than upon this, viz., that this virtual 
and de facto recognition of a new state gives no just cause of offense 
to the old state, inasmuch as it decides nothing concerning the as- 
serted rights of the latter. For, if they be eventually sustained and 
made triumphant, they cannot be questioned by the third Power, 
which, pending the conflict, has virtually recognized the revolted state. 


Phillimore (op. ecit., p. 30) gives the following citation from Mr. 
Canning’s reply to the remonstrance of the Spanish Minister with 
respect to the recognition (at that time—March 25, 1825—only virtual, 
he says) by Great Britain of the South American Republics: 


The example of the late revolution in France, and of the ultimate 
happy restoration of His Majesty, Louis XVIII, is pleaded by M. 
Zea in illustration of the principle of unextinguishable right in a 
legitimate sovereign, and of the respect to which that right is en- 
titled from all foreign Powers; and he calls upon Great Britain, in 
justice to her own consistency, to act with the same reserve toward 
the new states of Spanish America, which she employed, so much to 
her honor, toward revolutionary France. 

3ut can M. Zea need to be reminded that every Power in Europe, 
and specifically Spain amongst the foremost, not only acknowledged 
the several successive governments, de facto, by which the House of 
Bourbon was first expelled from the throne of France, and afterward 
kept for near a quarter of a century out of possession of it, but con- 
tracted intimate alliances with them all; and above all, with that 
which M. Zea justly describes as the strongest of de facto govern- 
ments—the Government of Bonaparte; against whom not any prin- 
ciple of respect for the rights of legitimate monarchy, but his own 
ungovernable ambition, finally brought combined Europe into the 
field ? 

There is no use in endeavoring to give a specious coloring to facts 
which are now the property of history. 

The undersigned is, therefore, compelled to add, that Great Britain 
herself cannot justly accept the praise which M. Zea is willing to 
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ascribe to her in this respect, nor can she claim to be altogther ex- 
empted from the general charge of having treated with the Powers 
of the French Revolution. 

It is true, indeed, that, up to the year 1796 she abstained from 
treating with revolutionary France, long after other Powers of 
Europe had set her the example. But the reasons alleged in Parlia- 
ment, and in state papers, for that abstinence, was the unsettled state 
of the French Government. And it cannot be denied that, both in 
1796 and 1797, Great Britain opened a negotiation for peace with 
the Directory of France—a negotiation, the favorable conclusion of 
which would have implied a recognition of that form of government; 
that in 1801 she made peace with the Consulate; that if, in 1806, she 
did not conclude a treaty with Bonaparte, Emperor of France, the 
negotiation was broken off merely on a question of terms; and that 
if, from 1808 to 1814, she steadily refused to listen to any overtures 
from France, she did so, declaredly and notoriously, on account of 
Spain alone, whom Bonaparte pertinaciously refused to admit as 
party to the negotiation. 

Nay, further, it cannot be denied that, even in 1814, the year in 
which the Bourbon dynasty was eventually restored, peace would 
have been made by Great Britain with Bonaparte, if he had not been 
unreasonable in his demands; and Spain cannot be ignorant that, 
even after Bonaparte was set aside, there was question among the 
allies of the possible expediency of placing some other than a Bourbon 
on the throne of France. 

The appeal, therefore, to the conduct of the Powers of Europe, 
and even to that of Great Britain herself, with respect to the French 
Revolution, does not recall abundant instances of the recognition of 
de facto governments; by Great Britain, perhaps later, and more 
reluctantly, than by others, but by Great Britain herself, however 
reluctant, after the example set to her by the other Powers of Europe, 
and specifically by Spain. 


Phillimore adds: 


The revolution which seated Louis-Philippe upon the throne of 


France in 1830, and the revolution which ejected him in 1848 and set 
up a republic, and the revolution which committed the government 
of that kingdom to the Emperor Napoleon ITI, were equally recognized 
by England and by other European Powers. 


Sir William Harcourt (‘‘The International Doctrine of Recogni- 
tion,’’ in Letters by Historicus, pp. 3 ff.) points out that certain cases 
usually cited as instances of recognition (Belgium and Greece) were 
really examples of intervention dictated by pure considerations of 
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policy. He cites the recognition of the South American Republics 
by Mr. Canning as a true case of recognition. 

The methods of dealing with the de facto governments of Greece 
and the Latin-American Republics by the British Government, after 
Mr. Canning became responsible for the foreign policy of England 
in September, 1822, afford perhaps the best available examples we 
have of enlightened practice on the part of any European Power. 

Though really an example of intervention, the case of Greece is 
not without interest and importance as a useful precedent. The 
Greek revolution broke out at the end of March, 1821, and soon at- 
tained considerable headway. However, there was little or no sym- 
pathy with the Greek insurgents on the part of the reactionary 
European governments. It was not before July, 1822, that the Powers 
intervened, but the matter was postponed, owing to the unyielding 
attitude of Turkey. In August, 1822, Castlereagh died and Canning 
soon inaugurated a new policy both in respect to Greece and the 
Latin-American Republics. He began by recognizing Greek belliger- 
ency. The Greeks having declared a strict blockade of the ports of 
Patros and Lepanto, on November 17, 1824, the Ionian Government 
recognized this ‘‘communication from the persons exercising the 
functions of government in Greece,’’ and ordered that ‘‘all ships 
and boats, of whatever description, bearing the Ionian flag, are to 
respect the same in the most strict and exact manner.’’ (12 British 
and Foreign State Papers, 904.) Later, Canning followed up his 
recognition of Greek belligerency by steps which partook of the char- 
acter of direct intervention. 

The disturbances in the Spanish colonies in America began as early 
as 1808, but the demand for independence began at a much later time. 
In October, 1817, the Russian Government urged intervention, but 
Great Britain declared that she would have no part in attempting to 
force back the subjects of Spain under the domination of an op- 
pressive government. At Aix-la-Chapelle, in October, 1818, Castle- 
reagh proposed ‘‘to intervene in the war between Spain and her 
American colonies by addressing offers of mediation to the two bel- 
ligerents,’’ but Russia opposed and rejected this scheme. 

On March 8, 1822, President Monroe sent to Congress his celebrated 
message, recommending the recognition of the revolted Spanish 
colonies—Mexico, Colombia, Chile, and Buenos Aires. Congress 
unanimously approved the President’s views and appropriated 
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$100,000 for the expenses of maintaining diplomatic relations. It 
may be noted in this connection that for some years prior to recogni- 
tion of independence, the United States Govermnent had maintained 
consuls or agents in Latin-America (see Paxson’s ‘‘ Independence 
of the South American Republics,’’ Ch. 2, passim). In 1810 Presi- 
dent Madison had sent the Poinsett Mission to Buenos Aires, ete., 
with the title of ‘‘ Agent for Seamen and Commerce in the Port of 
Buenos Aires’’ which was raised to that of ‘‘Consul General’’ the 
following year (1811). President Monroe followed the same practice 
on a larger scale, but he steadily refused to grant exequaturs to 
eonsuls from South America, holding, on the advice of Secretary 
Adams, that such action would be tantamount to a recognition of 
independence. 

Great Britain had followed a different policy. She did not send 
consuls or agents to Latin-America until after recognition by the 
United States, when Canning adopted a new policy. As early as 
October, 1823, he sent consuls to all the chief cities in revolt. On 
June 15, 1824, he authorized the British consul at Buenos Aires to 
negotiate a commercial treaty with that government. And on Jan- 
uary 1, 1824, he notified the Powers that England had decided to 
recognize the independence of Colombia, Mexico and Buenos Aires. 
Especially notable among the British missions were those of Colonel 
Hamilton to Colombia in 1824 and Consul-General Parish to Buenos 
Aires the same year. (See Paxson’s ‘‘Independence,’’ etc., pp. 221 
ff., and 231 ff.) 

In his famous speech of June 15, 1824, in the British Parliament 
on the ‘‘Recognition of the Spanish-American States,’’ Sir James 
Mackintosh (Mise. Works, pp. 549 ff.) reviewed in detail the progress 
which had then been made by Great Britain in the recognition of 
these new states. He (of course, erroneously) claimed that the statute 
3 Geo. IV, C. 43, III (1822), providing ‘‘that the merchandise of 
countries in America or in the West Indies, being or having been a 
part of the dominions of the King of Spain, may be imported into 
Great Britain in ships which are the build of these countries’’ (this 
must be the recognition of the ‘‘commercial flag’’ referred to by 
Phillimore and others) was an acknowledgment of independence,”’ 
as also the ‘‘declaration made in Spain that consuls must be im- 
mediately sent to South America.’’ But he may be said to have 
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demonstrated that virtual or de facto recognition had been given by 
the British Government. 

In his opinion in the ease of Thorington v. Smith and Hartley 
(8 Wallace, 1, 8-10; 1 Moore’s Digest, 41; and Scott’s Cases, 53) 
decided in 1868, Chief Justice Chase makes the following interesting 
remarks on de facto governments: 


There are several degrees of what is called de facto government. 

Such a government, in its highest degree, assumes a character very 
closely resembling that of a lawful government. This is when the 
usurping government expels the regular authorities from their cus- 
tomary seats and functions, and establishes itself in their place, and 
so becomes the actual government of a country. The distinguishing 
characteristic of such a government is, that adherents to it in war 
against the government de jure do not incur the penalties of treason; 
and under certain limitations, obligations assumed by it in behalf 
of the country, or otherwise, will, in general, be respected by the 
government de jure when restored. 

Examples of this description of government de facto are found in 
English history. The statute 11 Henry VII, ¢. 1 (2 British Stat. at 
Large, 82), relieves from penalties for treason all persons who, in 
defense of the King, for the time being, wage war against those who 
endeavor to subvert his authority by force of arms, though warranted 
in so doing by the lawful monarch. (4 Comm. 77.) 

But this is where the usurper obtains actual possession of the royal 
authority of the kingdom; not when he has succeeded only in estab- 
lishing his power over particular localities. Being in possession, 
allegiance is due to him as king de facto. 

Another example may be found in the Government of England 
under the Commonwealth, first by Parliament, and afterward by 
Cromwell as Protector. It was not, in the contemplation of law, a 
government de jure, but it was a government de facto in the most 
absolute sense. It incurred obligations and made conquests which 
remained the obligations and conquests of England after the restora- 
tion. The better opinion doubtless is, that acts done in obedience to 
this government could not be justly regarded as treasonable, though 
in hostility to the king de jure. Such acts were protected from crimi- 
nal prosecution by the spirit, if not by the letter, of the statute of 
Henry the Seventh. It was held otherwise by the judges by whom 
Sir Henry Vane was tried for treason (6 State Trials, 119), in the 
year following the Restoration. By such a judgment, in such a time, 
has little authority: 

But there is another description of government, called also by 
publicists a government de facto, but which might, perhaps, be more 
aptly denominated a government of paramount force. Its dis- 
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tinguishing characteristics are (1), that its existence is maintained 
by active military power, within the territories, and against the right- 
ful authority of an established and lawful government; and (2), 
that while it exists, it must necessarily be obeyed in civil matters by 
private citizens who, by acts of obedience, rendered in submission to 
such force, do not become responsible, as wrongdoers, for those acts, 
though not warranted by the laws of the rightful government. Actual 
governments of this sort are established over districts differing greatly 
in extent and conditions. They are usually administered directly by 
military authority, but they may be administered, also, by civil 
authority, supported more or less directly by military force. 


In Williams v. Bruify (1877, 96 U. S. 176, 185-186 and 1 Moore, 


44), Mr. Chase also said that de facto governments 
are of two kinds. One of them is such as exists after it has expelled 
the regularly constituted authorities from the seats of power and the 
public offices, and established its own functionaries in their places, 
so as to represent in fact the sovereignty of the nation. The 


other kind of de facto governments .. . is such as exists where a 
portion of the inhabitants of a country have separated themselves 
from the parent state and established an independent government. 


lhe validity of tts acts, both against the parent state and its citizens 
or subjects, depends entirely upon its ultimate success. If it fail to 
establish itself permanently, all such acts perish with it. If it succeed, 
and become recognized, its acts from the commencement of its exist- 
ence are upheld as those of an independent nation. Such was the case 
of the State governments under the old confederation on their separa- 
tion from the British Crown. Having made good their declaration of 
everything they did from that date was as valid as if 


independence, 
Confiseat ions, 


their independence had been at once acknowledged. 
therefore, of enemy’s property made by them were sustained as if 
made by an independent nation. But if they had failed in securing 
their independence, and the authority of the King had been reéstab- 
lished in this country, no one would contend that their acts against 
him, or his loyal subjects, could have been upheld as resting upon any 


legal foundation. 


The question of recognition of de facto governments is involved in 
several recent British decisions. In the West Russian Steamship Co. 
v. The Gagara (35 The Times L. R. 259) the Court of Appeals of 
Great Britain was called upon to pass upon the validity of the cap 
ture of a ship as prize by the National Council of Esthonia. The 
Gagara had been seized from the Bolshevists, who in their turn had 
taken her from the plaintiffs. The case raised the important question 
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as to the political status of the Provisional Government of Esthonia 
and its recognition by the British Government, inasmuch as the Es- 
thonian Provisional Government, acting as the executive of the 
Esthonian National Council, claimed ownership in the vessel. 

The British Foreign Office, having been asked for information as 
to the status of the Esthonian Government, had informed the lower 
court (Admiralty Division) that ‘‘the British, French and Italian 
Governments had, for the time being, provisionally and with all 
necessary reservations as to the future, recognized the Esthonian 
National Council as a de facto independent body, and His Majesty’s 
Government had accordingly received a certain gentleman as_ the 
informal diplomatic represehtative of the Esthonian Provisional 
Government. It was the view of His Majesty’s Government, with- 
out in any way binding itself as to the future, that the Esthonian 
Government was such a government as could, if it thought fit, set 
up a prize court.”’ 

In giving judgment (February 14, 1919), Lord Justice Bankes said : 


The real question which the Court had to decide was whether the 
Esthonian National Council was recognized by the government of this 
country as having the status of a sovereign Power. If that Council 
was so recognized, it was not disputed that the courts of this country 
would not allow that government to be impleaded here. That prin- 
ciple was clearly laid down in the cases of The Parlement Belge. (5 P. 
D., 197) and Mighell v. Sultan of Johore (10 The Times L. R., 115; 
[1894] 1 Q. B., 149). It was a principle arising from the interna- 
tional comity of nations. 


His Lordship considered the letters written by the Foreign Office 
as being statements which fully recognized the sovereignty of the 
Esthonian Government, subject to the limitation that the recognition 
would continue only as long as certain conditions should be complied 
with. His Lordship read the statements as meaning this—that our 
own as well as the French and Italian Governments would for the 
time being provisionally recognize the Esthonian Government as a 
de facto independent government, and that they had accordingly re- 
ceived informal diplomatic representatives. 


In the Dora and the Annette (35 Times L. R. 288) it was held, 
on the other hand, February 26, 1919, (subject, however, to appeal) 
by the Admiralty Division on information from the British Foreign 
Office that there was no evidence that the Provisional Government 


. 
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of Northern Russia had been even informally recognized by the 
British Government. 
Mr. Justice Hill read the following letter from the Foreign Office: 


I am to inform you that the Provisional Government of Northern 
Russia is composed of Russian groups who do not recognize the 
authority of the Russian Central Soyiet Government established at 
Moscow. The seat of the government is Archangel, and it extends 
its authority over the territory surrounding that port and to the 
west of the White Sea up to the Finnish frontier. As the title as- 
sumed by that government indicates, it is merely provisional in 
nature, and has not been formally recognized either by His Majesty’s 
Government or by the Allied Powers as the government of a sovereign 
independent state. His Majesty’s Government and the Allied Powers 
are, however, at the present moment codperating with the Provisional 
Government in the opposition which that government is making to 
the forces of the Russian Soviet Government, who are engaged in 
aggressive military operations against it, and are represented at 
Archangel by a British Commissioner. The representative of the 
Provisional Government in London is M. Nabokoff, through whom 
His Majesty’s Government conduct communications with the Arch 
angel Provisional Government. 


Though not strictly pertinent to the subject of this article, I in 
clude passages from two recent decisions of our Supreme Court as 
bearing more particularly upon the legal effects of the recognition 
of the de facto government of Carranza in Mexico on October 19, 1915. 

In Rieaud et al. v. The American Metal Co., Ltd. (this JourNan, 
Vol. 12, p. 417), the United States Supreme Court held on March 
11, 1918, that a United States District Court in Texas had jurisdic- 
tion in a ease involving the claim to ownership of a consignment of 
lead bullion which had been purchased indirectly from General 
Pereyra, a commander of the Carranza or so-called Constitutional 
Army of Mexico, who had seized it from a Mexican mining company 
in September, 1913. 

The court thus stated the first question and answer thereto: 


The question is, whether the circumstance that the bullion was 
seized, condemned and sold under the conditions stated in the ques 
tion, deprived the court of jurisdiction to go forward and adjudge 
as to the validity of the title acquired by the seizure and sale by the 
Carranza forces. 

The answer which should be given to this question has been ren- 
dered not doubtful by the fact that, as we have said, the revolution 
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inaugurated by General Carranza against General Huerta proved 
successful and the government established by him has been recognized 
by the political department of our government as the de facto and 
later as the de jure government of Mexico, which decision binds the 
judges as well as all other officers and citizens of the government. 
United States v. Palmer, 3 Wheat, 160; In re Cooper, 143 U. 8. 472; 
Jones v. United States, 137 U.S. 202. This recognition is retroactive 
in effect and validates all the actions of the Carranza Government 
from the commencement of its existence (Williams v. Bruffy, 96 U.S. 
176, 186; Underhill v. Hernandez, 168 U. 8. 250, 253) and the action 
of General Pereyra complained of must therefore be regarded as the 
action, in time of civil war, of a duly commissioned general of the 
legitimate Government of Mexico. 


In Oetjen v. Central Leather Co. (this JourNnaL, Vol. 12, p. 421), 
a case decided on March 11, 1918, involved the question of title to 
two consignments of hides which had been purchased from General 
Villa, on January 3, 1914, who had seized them while acting as com- 
mander of Carranza forces in the north of Mexico. The Supreme 


Court took 


judicial notice of the fact that since the transactions thus detailed 
and since the trial of this case in the lower courts, the Government 
of the United States recognized the Government of Carranza as the 
de facto government of the Republic of Mexico, on October 19, 1915, 
and as the de jure government on August 31, 1917. Jones v. United 
States, 137 U. S. 202; Underhill v. Hernandez, 168 U. 8S. 250. 

The conduct of the foreign relations of our government is com- 
mitted by the Constitution to the Executive and Legislative—‘‘the 
political’’—Departments of the Government, and the propriety of 
what may be done in the exercise of this political power is not subject 
to judicial inquiry or decision. United States v. Palmer, 3 Wheat. 
610; Foster v. Neilson, 2 Pet. 253, 307, 309; Garcia v. Dee, 12 Pet. 
511, 517, 520: Williams v. Suffolk Ins. Co., 13 Pet. 415, 420; In re 
Cooper, 143 U. S. 472, 499. It has been specifically decided that 
‘“‘Who is the sovereign de jure or de facto of a territory is not a 
judicial but is a political question, the determination of which by the 
legislative and executive departments of any government conclusively 
binds the judges, as well as all other officers, citizens and subjects of 
that government. This principle has always been upheld by this 
court, and has been affirmed under a great variety of circumstances.’’ 
Jones v. United States, 137 U. S. 202, 212. 

It is also the result of the interpretation by this court of the prin- 
ciples of international law that when a government which originates 
in revolution or revolt is recognized by the political department of 
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our government as the de jure government of the country in which 
it is established, such recognition is retroactive in effect and validates 
all the actions and conduct of the government so recognized from 
the commencement of its existence. Williams v. Bruffy, 96 U. 8. 
176, 186; Underhill v. Hernandez, 168 U. 8. 250, 253. See 8. C. 65 
Fed. Rep. 577. 

To these principles we must add that: ‘‘ Every sovereign state is 
bound to respect the independence of every other sovereign state and 
the courts of one country will not sit in judgment on the acts of the 
government of another done within its own territory. Redress of 
grievances by reason of such acts must be obtained through the means 
open to be availed of by sovereign Powers as between themselves.’’ 
Underhill v. Hernandez, 168 U. 8S. 250, 253; American Banana Co. 
v. United Fruit Co., 213 U. S. 347. 

Applying these principles of law to the case at bar, we have a 
duly commissioned military commander of what must be accepted as 
the legitimate government of Mexico, in the progress of a revolution, 
and when conducting active independent operations, seizing and sell- 
ing in Mexico, as a military contribution, the property in controversy, 
at the time owned and in the possession of a citizen of Mexico, the 
assignor of the plaintiff in error. Plainly this was the action, in 
Mexico, of the legitimate Mexican Government when dealing with 
a Mexican citizen, and, as we have seen, for the soundest reasons, 
and upon repeated decisions of this court such action is not subject 
to reéxamination and modification by the courts of this country. 

The principle that the conduct of one independent government 
ean not be successfully questioned in the courts of another is as 
applicable to a case involving the title to property brought within 
the custody of a court, such as we have here, as it was held to be 
to the cases cited, in which claims for damages were based upon acts 
done in a foreign country, for it rests at last upon the highest con- 
siderations of international comity and expediency. To permit the 
validity of the acts of one sovereign state to be reéxamined and per- 
haps condemned by the courts of another would very certainly 
‘‘imperil the amicable relations between governments and vex the 
peace of nations.’’ 


An editorial in this JourNnau (Vol. X, p. 366) imparts the following 
information bearing on the form of recognition by the United States 
of the de facto governments of Carranza in Mexico: 


On October 19, 1915, the Secretary of State of the United States 
sent a note to the Confidential Agent extending recognition to the 
de facto government in Mexico, of which General Venustiano Car- 
ranza is the chief executive, and suggesting the reciprocal appoint- 
ment of diplomatic representatives by the two governments. Th« 
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Secretary of State stated on February 12, 1916, that ‘‘the said de 
facto government has since been recognized by substantially all the 
countries of Latin America; also by Great Britain, France, Italy, 
Russia, Japan, Austria-Hungary, Germany and Spain; and several 
other countries have recently announced their intention of extending 
recognition. 


Respecting the form of recognition of de facto governments, there 
appears to be very little accessible information. The recognition of 
belligerency usually occurs indirectly through proclamations of 
neutrality, but Wiesse (Le droit international appliqué, ete., p. 32) 
says it may be given directly by decree. He cites the recognition by 
decree of the Cuban insurgents by Peru in 1869 and of the Chilean 
insurgents by Bolivia in 1891. 

On July 3, 1815, the Secretary of the Treasury of the United States 
directed that merchant vessels belonging to the Spanish provinces 
in revolt should be admitted at our custom houses (Moore’s Digest, 
I, p. 170); and in 1822 an Act of Parliament was passed (3 Geo. IV, 
e. 43, IIL), providing that ‘‘any goods or merchandise being of the 
growth, production or manufacture of any country or place in 
America or the West Indies, being or having been a part of the 
dominions of the King of Spain, and which goods or merchandise 
may at any time be lawfully imported into the United Kingdom in 
British built ships, may be imported into the United Kingdom 
directly from the place of their growth, production or manufacture, 
or from those ports in such country or place where such goods or 
merchandise can only be or have usually been first shipped for trans- 
portation, in ships or vessels of the build of the country or place of 
which such goods or merchandise may be the growth, production 
or manufacture; or in ships or vessels of the build of the port in 
such country or place where such goods or merchandise can only be 
or have usually been first shipped for transportation; and all which 
ships or vessels shall be wholly owned by the people of such country, 
place or port, and navigated by the master and three-fourths of the 
mariners of such country, place or port.’’ (62 Pickering’s Statutes, 
187.) 

Such action as indicated above has been characterized as a recog- 
nition of the ‘‘commercial flag.’’ 

It is a disputed question among the authorities (see, e.g., Hall, 5th 
ed., p. 88n in the negative, and Oppenheim, I, § 428 in the affirma- 
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tive) whether the appointment and acceptance of consuls implies 
recognition of independence. A study of the precedents connected 
with the Spanish-American revolt tends to the conclusion that the 
mere appointment of consuls only implies de facto recognition, 
whereas the granting of exequaturs to consuls would imply full 
recognition. 

Moore makes the following observations based on the documents 
given in § 73 of his Digest (I, p. 235) : 


That the recognition of a government is not necessarily to be im- 
plied from the fact of holding communication, whether oral or writ- 
ten, with it, is a principle of which numerous illustrations may be 
found in the precedents heretofore discussed, in connection with the 
recognition of new governments; and the same principle has been 
seen to be applicable to intercourse with the authorities of new states 
claiming to be recognized as independent. In the case of new govern- 
ments, however, a situation usually exists which does not arise in the 
case of new states. In the latter case special agents are, where there 
is occasion for them, employed, since the dispatch of a minister to a 
new state is one of the acts from which its recognition is necessarily 
implied ; but, in the case of a new government, the question of recogni- 
tion, as a rule, practically concerns only the Powers that have already 
recognized the state and established regular diplomatic relations with 
it. There has thus arisen a certain right of diplomatic representation ; 
and the sending of a new minister or the retention of an old one, while 
it implies continued recognition of the state, does not constitute a 
recognition of the new government, so long as there is no formal 
presentation of credentials and communications bear only an un- 
official character. 


Wiesse (see citation on p. 501, swpra) remarks that recognition of 
de facto governments may be given by means of an acte diplomatique, 
lettre autographe, depéche de chancellerie, etc. 

In conclusion, it may be said that European governments, at least 
in the nineteenth century, seem to have been guided in the matter 
of the recognition of new states or governments almost wholly by con 
siderations of policy or expediency and (perhaps we should add) 
sympathy with monarchical régimes. 

The record shows that in every instance except Poland down to 
1850 where any people has claimed independence by right of revolt 
the right of intervention has been exercised against the will of one 
or the other party to the dispute. In every instance the only ques- 
tion that has disturbed the intervening Powers has regarded neither 


NOTES ON THE RECOGNITION OF DE FACTO GOVERNMENTS 517 


the right nor the policy so much as the ‘‘time and mode’’ of action. 
The only difference between the European and American practice 
was that the United States aimed at moderating or restricting the 
extreme license of European intervention, and this was the difference 
which brought the United States nearly into collision with Europe in 
1861 and 1862. (Senate Report on Recognition of Cuban Inde- 
pendence, No. 1166, 54th Congress, 2d session, p. 58.) 


The practice of the United States, on the other hand, appears to 
have been governed by mixed motives of expediency, sympathy with 
democratic movements, and supposed legality. 

It would seem from Buchanan’s statement on p. 124 of Moore’s 
Digest that in Ais opinion the practice of the United States has been 
somewhat exceptional in its liberal recognition of de facto govern- 
ments. He says: ‘‘The Pope, the Emperor of Russia, and President 
Jackson were the only authorities on earth which ever recognized 
Dom Miguel as King of Portugal.’’ (For our recognition of Dom 
Miguel, see I Moore, pp. 134-136.) Yet it should be noted (p. 125) 
that President Polk (1848) praises Mr. Rush for having been the 
first to recognize the free government established by the French 
people, and that in 1851 Mr. Rives, our minister at Paris, felt it did 
not become him to sanction the successful coup d’état of Napoleon 
III by his presence until after the election. 

In 1879 General Blanco was recognized as head of the Government 
of Venezuela by Brazil, England, France, Germany, Italy and Spain. 
But the United States deferred its recognition. For Evarts’s reasons, 
see I Moore, pp. 150 ff. It may be noted (p. 161) that in 1889 we 
hastened to recognize the new de facto government of Brazil, ap- 
parently because of our sympathy with a republican form of govern- 
ment. 

The method of procedure followed by the United States in recog- 
nizing new states is briefly set forth in Senate Document No. 40 of 
the 54th Congress, 2d session (1897). The report and resolution on 
Mexican affairs addressed to the House of Representatives (June, 
1874, by H. W. Davis, see ‘‘Speeches and Addresses,’’ pp. 456-471, 
and House Report No. 129, 38th Congress, 1st session) also contains 
a review of precedents in recognition of ‘‘new governments’’ by the 
United States. But these reviews throw little or no light upon the 
recognition of mere de facto governments. Senate Report No. 1160 
(Dee. 21, 1896), on Recognition of Cuban Independence, is interest- 
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ing, but, as in the preceding reports, deals mainly with the recogni- 
tion of new states. 

The United States appears to be the only country in which a more 
or less definite doctrine of recognition has been developed. For the 
doctrine and practice of the United States, see especially Moore’s 
Digest, I, §§ 53-58, pp. 119-164, in section entitled ‘‘ Recognition 
of New Governments,’’ and §§ 72-73 under the caption ‘‘ Acts Falling 
Short of Recognition.’’ Dr. Goebell made a careful study of ‘‘The 
Recognition Policy of the United States’’ (66 Columbia University 
Studies), but he deals only with the recognition of the independence 


of new states. 


THE POWER OF RECOGNITION 


By CLARENCE A. BERDAHL 


Instructor in Political Science, University of Illinois 


‘*Theoretically,’’ says Hall, ‘‘a politically organized community 
enters of right into the family of states and must be treated in 
accordance with law, as soon as it is able to show that it possesses 
the marks of a state.’’! As a matter of fact, however, the existence 
of international society, the nucleus of which was formed in the 
sixteenth and seventeenth centuries from European states then organ- 
ized, has made necessary the formal reception into it of new members. 
Hence, as the same authority points out, the commencement of a 
state, in the eyes of international law, dates from its recognition by 
other Powers. The states already members of international society 
judge for themselves whether the right to recognition has been earned. 
Another distinguished authority has said, therefore, that ‘‘recogni- 
tion is the assurance given to a new state that it will be permitted to 
hold its place and rank, in the character of an independent political 
organism, in the society of nations. The rights and attributes of 
sovereignty belong to it independently of all recognition, but it is 
only after it has been recognized that it is assured of exercising them. 
Regular political relations exist only between states that reciprocally 
recognize them. Recognition is therefore useful, even necessary to 
the new state.’’? 

There are three classes of states that may be thus admitted into the 
family of nations: (1) states hitherto deemed alien in civilization and 
ideals, such as Turkey, Japan, and China; (2) states formed by 
civilized men in hitherto uncivilized countries, such as Liberia; and 
(3) states formed in consequence of separation from another state.® 
Instances of the first two classes are rare and offer little difficulty, 


1 Hall, International Law (6th ed.), 82. 

2 Moore’s Digest of International Law, I, 72. 

3 Lawrence, Principles of International Law (6th ed.) , 83-89. 
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since they involve no complications with other Powers. But instances 


New states generally come into exist 


of the third class are common. 
ence by breaking off from an actually existing state. Even 
‘‘a normal act, quite 
with the 


in such 


cases the act of recognition of the new state is 
compatible with the maintenance of peaceful intercourse 
mother country,’’* provided the new community has actually won 


its contest and successfully maintained its independence and separate 
Authorities agree, however, that premature recognition 


existence. 
is a wrong done to the parent state, that it amounts in effect to an 


act of intervention, and may properly be considered by the parent 
It becomes, therefore, 


state as a cause of war to be resented as such.® 


of particular importance to discover where the power of recognition 


rests and how it may be exercised. 
According to the best international authority, recognition may 
It may be effected by a formal 


take place in these various ways: 
declaration in a separate and independent document, or by such a 


declaration included in a convention dealing with other matters as 
It may be accorded, without an express declaration, by merely 


well. 
entering into such relations with the new community as exist only 
between independent states, such as diplomatic intercourse and treaty 
Finally, recognition may be extended by the official 


negotiations. 
reception of diplomatic agents accredited by the new state, by the 
despatch of such an accredited agent to it, or even by the grant of 


an exequatur to its consul.® 

The Constitution of the United States does not expressly mention 
the power of recognition, nor confer that power in terms upon any 
one department of the government. It provides, however, that the 
President ‘‘shall have power, by and with the advice and consent 
of the Senate, to make treaties, provided two-thirds of the Senators 
present concur; and he shall nominate, and by and with the advice 


and consent of the Senate shall appoint, ambassadors, other public 
.’’? Tt further provides that the Pres- 


ministers, and consuls. 
ident ‘‘shall receive ambassadors and other public ministers.’ 
Under the latter provision, recognition through the reception of 


4 Lawrence, Principles of International Law (6th ed.), 88. 
5 Hall, op. cit., 83; Moore’s Digest, I, 73. 

6 See Hall, op. cit., 87-88; Lawrence, op. cit., 89-90. 

7 Constitution, Art. II, See. 2, el. 2. 

8 Ibid., Sec. 3. 
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an envoy is clearly the act of the President alone, and it was in this 
manner that the first recognition of the independence of a foreign 
government was accorded by the United States. President Wash- 
ington, following the unanimous advice of his Cabinet,’ officially 
received M. Genet on May 17, 1793, as the minister of the new 
French Republic, which act was, in the words of Jefferson, ‘‘an 
acknowledgment of the legitimacy of their government.’’'® The 
precedent so established by Washington has been followed in numer- 
ous other instances," and is, in fact, generally considered the usual 
and proper way of according recognition to a foreign Power.’* The 
term ‘‘ambassadors and other public ministers’’ has been interpreted 
to mean ‘‘all possible diplomatic agents, which any Power may 
accredit to the United States,’’** including ‘‘all foreign consular 
agents, who therefore may not exercise their functions in the United 
* Hence the 


States without an exequatur from the President.’’ ! 
President may accord recognition to foreign Powers through the 
issuance of such exequaturs, and this method was followed in ree- 
ognizing the independence of Belgium in 1832, and of several other 


Powers.*5 

Recognition through the despatch of an accredited diplomatic 
agent to the foreign government has also been extended in numerous 
instances, notably in the cases of Argentina (Buenos Ayres), Chile, 
and Mexico in 1823, and of Texas in 1837.7° In this method, under 
the constitutional provision mentioned above, the President must have 
the codperation of the Senate in confirming his nominations, though 
even here the act of recognition is primarily the act of the President, 


9 Jefferson’s Writings (Ford ed.), VI, 217. 


10 Tbid., 224. 
11 Colombia, 1822; Empire of Brazil, 1824: Central American Federation, 1824; 


Costa Rica, 1851; Nicaragua, 1849; Greater Republic of Central America, 1896; 
Panama, 1903. Sen. Doc. No. 40, 54th Cong., 2d sess., 2, 4, 5, 11, 12; For. Rel. 
1908, LX XXIII. 

12 See Sen. Doc. No. 56, 54th Cong., 2d sess., 20. 

13 Attorney-General Cushing, 7 Op. Atty-Gen., 209. 

14 Corwin, The President’s Control of Foreign Relations, 46; cf. Moore’s Digest, 
V, 15-19. 

15 Venezuela, 1835; New Granada, 1835; Uruguay, 1836; Guatemala, 1844; 
Dominican Republic, 1866. See Sen. Doc. No. 40, op. cit., 6, 7, 11, 13. 

16 Other instances are those of Peru, 1826; Peru-Bolivian Confederation, 1838; 
Bolivia, 1848; Honduras, 1853; Haiti, 1862. Sen. Doc. No. 40, op. cit., 4, 6, 7, 


11, 12, 13. 
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since he takes the initial step and the Senate can take no part at all 
until the President has sent in his nomination. 

The method of extending recognition throngh entering into treaty 
relations might be supposed to give the Senate a share in such recog- 
nition, since treaties cannot be ratified without the advice and consent 
of the Senate. The President, however, is solely responsible for the 
eonduct of the negotiations. Prior to 1815 the President usually 
submitted to the Senate for confirmation the names of the commis- 
sioners designated to negotiate treaties, and at the same time advised 
the Senate of the general purpose of the negotiations. Since 1815 the 
practice has been otherwise, and it has been very exceptional to sub- 
mit the nominations of negotiators to the Senate.’ As the mere 
entering into negotiations with a foreign Power amounts to a recog- 
nition of that Power as an independent state, the President is through 
this means enabled to extend recognition on his own authority alone. 
It was thus that the Kingdom of Hawaii was recognized in 1826, 
when Captain Jones was sent to negotiate a treaty with the king, 
while the provisional government was likewise recognized in 1893 
by the negotiation of the treaty of annexation. In similar fashion, 
recognition was extended to Greece in 1837, Liberia in 1862, Korea 
in 1868, and to others.'® 

A common method of according recognition to a new government 
brought into existence by the overturn of the old is by merely issuing 
instructions or new letters of credence to the diplomatic agent already 
* accredited to the old government. The issuance of such instructions 
and credentials being strictly within the sphere of the President, he 
has the power also in this way to determine upon the legitimacy of 
such new governments and the proper time for extending recogni- 
tion. The various changes in the governments of France illustrate 
this principle. The Empire of 1804 was recognized through the 
issuing of new credentials to Mr. Armstrong, the American minister 
at Paris, and similarly with respect to the Monarchy of 1814. When 
the Republic was proclaimed February 25, 1848, it was recognized 
only three days later by the American minister, Mr. Rush, through 
his delivery of an address of congratulation to the members of the 
new government. That action was without authority and might have 


17 Crandall, Treaties: Their Making and Enforcement (2d ed.), 75-76. 
18 Ecuador, 1838; Salvador, 1849. Paraguay, 1852; Orange Free State, 1871. 
See Sen. Doc. No. 40, op. cit., 5, 6, 7, 8, 12. 
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been repudiated by the President, but new letters of credence were 
sent to Mr. Rush, his course was approved, and gratification was 
expressed that the United States had thereby been the first to recog- 
nize the new republic. The recognition of the second Empire in 1852 
was effected by new instructions and a new credence to Mr. Rives, 
the minister then at Paris, and the Republic of 1870 similarly. The 
recognition of the Kingdom of Samoa in 1880 and of the Republic 
of Brazil in 1889 are also examples of recognition accorded in this 
manner.’® The most recent example is that of the recognition ex- 
tended to the revolutionary government of Russia on March 22, 1917, 
when Ambassador Francis addressed the Council of Ministers as 


follows: 


I have the honor, as the Ambassador and representative of the 
Government of the United States accredited to Russia, to state, in 
accordance with instructions, that the Government of the United 
States has recognized the new Government of Russia, and I, as Am- 
bassador of the United States, will be pleased to continue intercourse 
with Russia through the medium of the new Government.*° 


Recognition through some express declaration may be accorded even 
before entering into any sort of diplomatic treaty, or commercial 
relations with the Powers so recognized, and in this method, as in 
all the others, the act of recognition has been the act of the President. 
Thus the German Empire was recognized by the United States through 
a letter from the President to the Emperor, March 16, 1871. In like 
manner, Roumania was recognized as a principality through a letter 
of August 15, 1878, from the President to Prince Charles, and as 
a kingdom through the formal congratulations of the President to 
the King.*: The independence of the Kongo Free State was recog- 
nized in 1884 through a formal proclamation to that effect issued 
by Secretary of State Frelinghuysen, acting under the authority of 
the President, with the advice and consent of the Senate.** 

This method has also been the one most recently used by President 
Wilson in extending recognition to the new states that have grown 
out of the great war. Czecho-Slovakia was thus recognized Sex. 
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tember 2, 1918, through an announcement issued by Secretary Lan- 
sing, in which, after reciting that the Czecho-Slovaks had taken up 
arms against the common enemy and had organized a supreme politi- 


eal authority, it was declared: 


The Government of the United States recognizes that a state of 
belligerency exists between the Czecho-Slovaks thus organized and 
the German and Austro-Hungarian Empires. It also recognizes the 
Czecho-Slovak National Council as a de facto belligerent government, 
clothed with proper authority to direct the military and political 
affairs of the Czecho-Slovaks. The Government of the United States 
further declares that it is prepared to enter formally into relations 
with the de facto government thus recognized for the purpose of 
prosecuting the war against the common enemy, the Empires of Ger- 
many and Austria-Hungary.** 


The Polish Provisional Government was in like manner accorded 
complete recognition on January 26, 1919, when Secretary Lansing, 
by direction of President Wilson, sent a formal declaration to that 
effect to Paderewski, the Polish Prime Minister and Secretary for 
Foreign Affairs.** Similarly, the new state of Jugo-Slavia was rec- 
ognized on February 7, 1919, when Secretary Lansing issued a formal 
statement, ‘‘welcoming’’ the union of the Jugo-Slavs;*> Finland 
was recognized on May 5, 1919; *® while the latest recognition is that 
of the Armenian Republic on April 24, 1920.*7 

The uniform practice thus shows that recognition has been in the 
United States the act of the President, and there can be no question 
of the President’s constitutional right, under his powers to negotiate 
treaties and to receive and send diplomatic agents, to accord such 
recognition, the Senate sharing in this right when it is exercised by 
the despatch of accredited agents.** The question remains, however, 
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whether this power of the President is exclusive, or whether Congress 
enjoys an independent or concurrent power of recognition, or whether 
there are circumstances that might at least demand consultation with 
Congress before extending recognition. 

The exclusive power of the President to accord recognition seems 
not to have been disputed, nor any right of Congress in that regard 
to have been asserted, until 1811. President Madison, in his message 
of November 5th of that year, expressed an interest in the revolu- 
tionary movements begun in South America,*’ which portion of the 
message was in the House of Representatives referred to a select 
committee.°° This committee, upon making inquiries, secured from 
Secretary of State Monroe the information that the provinces of 
Venezuela had declared their independence in 1810, and that other 
South American provinces were in a revolutionary state. The com- 
mittee thereupon, on December 10, 1811, reported a joint resolution 


as follows: 


Whereas, several of the American Spanish provinces have repre- 
sented to the United States that it has been expedient for them to 
associate and form federal governments upon the elective and repre- 
sentative plan, and to declare themselves free and independent: 
Therefore be it resolved by the Senate and House of Representatives 
of the United States of America in Congress assembled, That they 
behold with friendly interest the establishment of independent sover- 
eignties by the Spanish provinces in America, consequent upon the 
actual state of the monarchy to which they belonged; that, as neigh- 
bors and inhabitants of the same hemisphere, the United States feel 
great solicitude for their welfare, and that, when those provinces 
shall have attained the condition of nations by the just exercise of 
their rights, the Senate and House of Representatives will unite with 
the Executive in establishing with them, as sovereign and independent 
states, such amicable relations and commercial intercourse as may 
require their legislative authority.** 


recess of the Senate, and thus accord recognition without the consent of the 
Senate even by this method. The necessity for a later confirmation of the appoint- 
ment would not operate as a delay of recognition, nor would a refusal to confirm 
amount to a withdrawal of recognition—it would merely require an appointment 
agreeable to the Senate. 
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There was here no positive assertion of any right with respect to 
recognition, but the language seems significant as tending towards 
the assertion of such a right, and at least there was an attempt to 
convey a promise from Congress of recognition in the future. As 
a matter of fact, no action was taken on the resolution, and the matter 
was dropped for several years, probably because of the War of 1812. 

By 1817 several more of the South American provinces had de- 
clared their independence and were clamoring for recognition, and 
on October 25th of that year President Monroe, in a memorandum 
to his Cabinet, submitted the following questions, among others: 


Has the Executive power to acknowledge the independence of new 
states whose independence has not been acknowledged by the parent 
country, and between which parties a war actually exists on that 
account ? 

Will the sending, or receiving a minister, to a new state under such 
circumstances be considered an acknowledgment of its independence? 

Is such acknowledgment a justifiable cause of war to the parent 
eountry? Is it a just cause of complaint to any other Power? 

Is it expedient for the United States, at this time, to acknowledge 
the independence of Buenos Ayres, or of any other part of the Spanish 
dominions in America now in a state of revolt? ** 


These questions indicated that the President had some doubts, not 
only as to the expediency of recognition at that time, but also as to 
the Executive power in that regard, and especially under circum- 
stances involving complications with Spain. Though it seems to 
have been agreed that the Executive was competent to extend recog- 
nition, it was also decided that it would be inexpedient to acknowledge 
the independence of any of the provinces at that time, and this 
apparently led some members of Congress to conclude that the deter- 
mination was taken, ‘‘professedly to the end that Congress might 
take the lead in the matter.’’ Some point was also given to this 
belief by the assertion of the President himself that it was not ex- 
pedient to take the step ‘‘without the certainty of being supported 
in it by the public opinion, which, if decidedly favorable to the 
measure, would be manifested by measures of Congress.’’ ** 

This somewhat hesitant and uncertain attitude of the President 
with regard to his own powers probably greatly encouraged the 
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proponents of Congressional rights and authority in respect to recog- 
nition. Clay mounted what John Quincy Adams called ‘‘his South 
American great horse,’’ and early in December announced his inten- 
tion to move the recognition of Buenos Ayres, and probably of Chile, 
a move concerning which Adams wrote: ‘‘Mr. Calhoun pronounced 
himself most decisively against the measure; I had done the same 
before, and the President now, after some hesitation, did the same.’’ ** 
The casual references to South American affairs in Monroe’s message 
of December 2, 1817,*° brought forth two resolutions in the House, 
one by Clay, proposing an inquiry to determine what legal provisions 
might be necessary to insure the neutrality of the United States in 
the contest between Spain and her colonies, the other by Robertson 
of Louisiana, calling upon the President for information ‘‘relative 
to the independence and political condition of the provinces of Span- 
ish America.’’ Both resolutions were adopted without opposition,** 
and indicated at least a growing interest on the part of Congress in 
the movement for the recognition of the revoimed colonies. 

These preliminaries paved the way for the first discussion in Con- 
gress of the right of recognition, which occurred in 1818. Clay 
began the contest March 24th, when he moved to insert into the 
appropriation bill then under consideration a provision for the sum 
of $18,000, ‘‘as the outfit and one year’s salary of a minister to be 
deputed from the United States to the independent provinces of the 
River Plata, in South America.’’**’ Clay’s attention was probably 
called to the doubtful constitutionality of his measure in that it pro- 
posed to recognize the independence of these provinces before the 
Executive had acted, for on the following day he redrafted the amend- 
ment to read as follows: ‘‘For one year’s salary, and an outfit to 
a minister to the United Provinces of the Rio de la Plata, whenever 
the President shall deem it expedient to send a minister to the said 
United Provinces, a sum not exceeding eighteen thousand dollars.’’ ** 
Clay spoke at length for the provision as thus changed. He at first 
claimed for Congress no exclusive or independent power of recog- 
nition, arguing merely that Congress had a concurrent power through 
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Since to acknowledge the 


its control over the salaries of ministers. 
independence of a foreign Power might involve the risk of war with 
the parent state, he urged the necessity of consultation with the war- 
making branch before taking such a step, of a ‘‘ perfect understand- 
ing’’ between the legislative and executive branches. He therefore 
expressed his conviction that, ‘‘without unconstitutional interference 
{xecutive power, with peculiar fitness, we might express in an 


with 
act of appropriation our sentiments, leaving him to the exercise of 


? 39 


a just and responsible discretion.’ 
In closing the debate, however, Clay quite distinctly claimed for 
‘*There are three 


Congress an independent power of recognition. 
he said, ‘‘in which a nation may 


modes under our Constitution,’’ 
be recognized: by the Executive receiving a minister; secondly, by 
its sending one thither; and, thirdly, this House unquestionably has 
the right to recognize in the exercise of the Constitutional power of 
Congress to regulate foreign commerce. Suppose, for example, 
we passed an act to regulate trade between the United States and 
Buenos Ayres; the existence of the nation would be thereby recog- 
nized—as we could not regulate trade with a nation which does not 
’40 Others, such as Henry St. George Tucker of Virginia 


exist.’ 
and Holmes of Massachusetts, supported Clay’s motion, but did not 
go so far as Clay in asserting any separate power of recognition in 
Congress, merely urging the desirability of codperation between Con- 
gress and the Executive in the exercise of a power involving such 
Mr. Tucker, characterized as ‘‘the best authority 


grave consequences. 
in the House on such questions,’’ *' said of the proposition: ‘‘It com- 
mands nothing; but it intimates, in a proper and Constitutional 
manner, the readiness of this House to go hand in hand with the 
Executive, in the interesting measure of opening an intercourse with 
the Government of La Plata, by sending and receiving ministers. 
It is in this way, and in this way only, that I understand the propo- 


sition.’’ *? 


Nevertheless, the measure was attacked as an act of usurpation 
and an invasion of Executive authority, by such men as Mr. Forsyth 
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of Georgia, Chairman of the Committee on Foreign Relations and 
later Secretary of State, Mr. Lowndes of South Carolina, Chairman 
of the Ways and Means Committee and the acknowledged leader of 
the House, and Mr. Smyth of Virginia, who probably expressed the 
sentiments of Clay’s opponents when he said: 

The Constitution grants to the President, by and with the consent 
of the Senate, power to appoint ambassadors and public ministers, 
and to make treaties. According to the usage of the Government, 
it is the President who receives all foreign ministers, and determines 
what foreign ministers shall or shall not be received. It is by the 
exercise of some one of these powers, in neither of which this House 
has any participation, that a foreign Power must be acknowledged. 
Then the acknowledgment of the independence of a new Power is 
an exercise of Executive authority; consequently, for Congress to 
direct the Executive how he shall exercise this power, is an act of 
usurpation.** 


Clay’s motion failed on March 28th by a vote of 115 to 45, was 
renewed March 30th by Mr. Anderson of Kentucky, and again beaten 
by the same vote,** the House thus definitely refusing at that time 
to consider itself vested with any powers in regard to recognition. 

In spite of this action in Congress, President Monroe still seemed 
somewhat doubtful as to the exact nature and extent of his powers, 
and on January 2, 1819, again submitted to his Cabinet the question 


of recognizing the independence of Buenos Ayres. Mr. Calhoun ad- 
vised acting in concurrence with Great Britain, clearly practicable 
only by act of the Executive. Mr. Crawford preferred recognition, 
not by granting an exequatur to a consul, but by sending a minister, 
‘“‘heeause the Senate must then act upon the nomination, and thus 
give their sanction,’’ though he admitted that recognition was strictly 
within the powers of the Executive alone. Mr. Wirt suggested that 
the House of Representatives must also concur by assenting to an act 
of appropriation. John Quincy Adams, however, argued strongly for 
recognition by the Executive alone. ‘‘Instead of admitting the Senate 
or House of Representatives to any share in the act of recognition, 
I would expressly avoid that form of doing it which would require 
the coneurrence of those bodies. It was, I had no doubt, by our 
Constitution, an act of the Executive authority . . . and in this 
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instance I thought the Executive ought carefully to preserve entire 
the authority given him by the Constitution, and not weaken it by 
setting the precedent of making either House of Congress a party 
to an act which it was his exclusive duty to perform.’’** No decision 
seems to have been reached by the Cabinet as to either the expediency 
or the mode of extending recognition at that time. 

Clay continued to press the matter after his defeat in 1818, and 
on May 10, 1820, was able to secure the passage through the House, 
by a small majority, of a resolution ‘‘that it is expedient to provide 
by law a suitable outfit and salary for such minister or ministers as 
the President, by and with the advice and consent of the Senate, 
may send to any of the Governments of South America, which have 
established, and are maintaining, their independence of Spain.’’ *® 
February 9, 1821, the House defeated another motion by Clay for 
his $18,000 appropriation,*’ but the next day adopted his resolution 
expressing deep interest in the success of the Spanish provinces, and 
assuring cordial support to the President ‘‘whenever he may deem 
it expedient to recognize the sovereignty and independence of any 
of the said provinces.’’ ** 

The most pronounced attempt to assert for Congress a distinct 
right of recognition was made in 1822, when Mr. Trimble of Ken- 
tucky, one of Clay’s most radical supporters, offered the following 
joint resolution on January 31st: 

That the President of the United States be and he is hereby author- 
ized and requested to acknowledge the independence of the Republic 
of Colombia; and, by an interchange of accredited ministers, place 
the political relations of that Government with the United States on 
an equal footing with those of all other independent nations; and 
be it further resolved, That such of the Spanish provinces in South 
America as have established and are maintaining their independence 
of Spain, ought in like manner to be acknowledged by the United 
States as free, sovereign, and independent governments. 


These resolutions were later (February 11th) referred to the Com- 
mittee of the Whole,*® and there appear to have been dropped. 
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Meanwhile, another resolution had been adopted, calling upon the 
President for information with regard to the governments established 
in those provineces,®® to which Monroe responded by his message of 
March 8, 1822, stating that, in his opinion, the time had come to 
recognize these republics, and that he considered it his duty to com- 
municate his sentiments to Congress and to invite attention to the 
subject, in order that there might be ‘‘such codperation between the 
two departments of the Government as their respective rights and 
duties may require.’’* In reply to this invitation from the Presi- 
dent, two resolutions were very shortly passed by the House, one 
proposing that ‘‘the House of Representatives concur in the opinion 
expressed by the President in his message of the 8th of March, 1822, 
that the American provinces of Spain which have declared their 
independence, and are in the enjoyment of it, ought to be recognized 
by the United States as independent nations;’’ the other instructing 
the Committee of Ways and Means to report a bill appropriating 
$100,000 ‘‘to enable the President to give due effect to such recog- 
nition.’’®? In accordance with this last resolution, an act was ap- 
proved May 4, 1822, appropriating $100,000 ‘‘to defray the expenses 
of missions to the independent nations on the American continent.’’ 5* 

This review of the early discussion and action as to the power of 
recognition seems to show pretty clearly that, while Congress defi- 


nitely refused to claim any distinct or separate right to accord recog- 
nition, both the President and Congress felt that the legislative body 
might with propriety advise, and was entitled to be consulted, espe- 
cially when grave consequences might result from the act of recog- 


nition. 

In 1836 the same principles were asserted as a result of the contro- 
versy over Texas. Texas had formally declared its independence 
March 2, 1836, and two days later sent commissioners to Washington 
to ask for recognition. President Jackson was favorable to the cause 
of Texas, but was cautious about a premature recognition and declined 
to receive the commissioners.®* Congress, however, was impatient at 
the delay, and action was taken to bring about early recognition. 
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Clay, now Chairman of the Senate Committee on Foreign Relations, 
presented a report, June 18, 1836, in which it was asserted that there 
were, under the Constitution, four ways of recognizing a Power as 
independent: (1) by treaty; (2) by the passage of a law regulating 
commercial intercourse; (3) by sending a diplomatic agent; (4) by 
the Executive receiving and accrediting a diplomatic representative. 
The last method, it was said, would be a recognition ‘‘as far as the 
Executive only is competent to make it,’’ while the concurrence of 
the Senate in its executive character was necessary in the first and 
third modes, in its legislative character in the second. ‘‘The Senate 
alone, without the codperation of some other branch of the Government, 
is not competent to recognize the existence of any Power.’’ The 
report further went on to say that ‘‘the President of the United 
States by the Constitution has the charge of their foreign intercourse. 
Regularly he ought to take the initiative in the acknowledgment of 
the independence of any new Power. . . . If, in any instance, the 
President should be tardy, he may be quickened in the exercise of 
his power by the expression of the opinion, or by other acts, of one 
or both branches of Congress.’’®° Believing that the President was 
tardy in this instance, the committee therefore offered the following 
resolution: ‘‘That the independence of Texas ought to be acknowl- 
edged by the United States whenever satisfactory information shall 
be received that it has in successful operation a civil government 
capable of performing the duties and fulfilling the obligations of an 
independent Power,’’ which resolution was adopted unanimously July 
1, 1836.5°° The House adopted a similar resolution on July 4th by 
a vote of 128 to 20.*" 

President Jackson, curiously enough, took no offense at these reso- 
lutions as an interference with the Executive prerogative. He seemed, 
on the other hand, rather doubtful as to his powers with regard to 
recognition, and was inclined to thrust some of the responsibility upon 
Congress. Referring to the Texas situation in his message of Decem- 
ber 21, 1836, he spoke of the acknowledgment of a new state as inde- 
pendent as ‘‘at all times an act of great delicacy and responsibility, 
but more especially so when such state has forcibly separated itself 
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from another of which it had formed an integral part and which still 
claims dominion over it. A premature recognition under these cir- 
cumstances, if not looked upon as a justifiable cause of war, is always 
liable to be regarded as a proof of an unfriendly spirit to one of the 
contending parties.’’ He referred to the power of recognition as 
‘‘a power the exercise of which is equivalent in some circumstances 
to a declaration of war; a power nowhere expressly delegated, and 
only granted in the Constitution as it is necessarily involved in some 
of the great powers given to Congress, in that given to the President 
and Senate to form treaties with foreign Powers and to appoint 
ambassadors and other public ministers, and in that conferred upon 
the President to receive ministers from foreign nations.’’ He an- 
nounced, therefore, that he was ‘‘disposed to concur’’ in the intima- 
tions of the above-mentioned resolutions that the expediency of rec- 
ognizing the independence of Texas should be left to the decision of 
Congress. He said: 

it is to be presumed, that on no future occasion will a dispute arise, 
as none has heretofore occurred, between the Executive and the Legis- 
lature in the exercise of the power of recognition. It will always 
be considered with the spirit of the Constitution, and most safe, that 
it should be exercised, when probably leading to war, with a previous 
understanding with that body by whom alone war can be declared, 
and by whom all provisions for sustaining its perils must be furnished. 
Its submission to Congress, which represents in one branch the States 
of this Union and in the other the people of the United States, where 
there may be reasonable ground to apprehend so grave a consequence, 
would certainly afford the fullest satisfaction to our country and a 
nerfect guaranty to all other nations of the justice and prudence of 
the measures which might be adopted.** 


Jackson was thus plainly of the opinion that in cases involving 
possible international complications, the President should not recog- 
nize a new government without the previous assent of Congress. 
A Senate resolution, offered January 11, 1837, and adopted March 1st, 
declared that the independence of Texas should be recognized,*® while 
in the House a similar resolution was tabled February 21st. On 
February 27th, however, a motion was made to insert a provision in 
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the appropriation bill ‘‘for an outfit and salary of a diplomatic agent 
to be sent to the independent republic of Texas . . .,’’ to which 
John Quincey Adams objected ‘‘on the ground that the act of recog- 
nition had heretofore always been an executive act in this Govern- 
ment. It was the business and duty of the President of the United 
States, and he was not willing to set the example of giving that recog- 
nition on the part of the legislative body without the recommendation 
of the Executive.’’*®' ‘The provision was amended by striking out 
the word ‘‘independent,’’ and adding the phrase ‘‘ Whenever the 
President of the United States shall receive satisfactory evidence tha 
Texas is an independent Power, and that it is expedient to appoint 
such a minister,’’ and as so changed was passed as part of the appro- 
priation act.®” 

It thus appears, as was said in a recent Senate report, ‘‘that great 
care was taken by both Houses not to assume for the legislative branch 
any power directly to recognize a new foreign government, but that 
the responsibility was left entirely with the Executive.’’°®* Following 
the suggestion of the act, however, Jackson, as his last official act, 
appointed Aleée La Branche of Louisiana as Chargé to Texas, and 
thus accorded recognition to that country. 

In 1864 the Mexican difficulty led to a more positive attempt in 
Congress to assert a genuine independent power of recognition, and 
also a more vigorous assertion by the Executive of his powers in that 
regard. The House of Representatives, April 6, 1864, passed unani- 
mously a joint resolution introduced by Henry Winter Davis, Chair- 
man of the Committee on Foreign Affairs, declaring the unwillingness 
of Congress to leave the impression that it regarded with indifference 
the events then transpiring in Mexico, and ‘‘that they therefore think 
fit to declare that it does not accord with the policy of the United 
States to acknowledge any monarchical government erected on the 
ruins of any republican government in America under the auspices 
of any European Power.’’** The French minister having asked for 
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an explanation of this resolution, Secretary Seward replied that it 
‘truly represents the uniform sentiment of the people of the United 
States in regard to Mexico,’’ but added: 

It is, however, another and distinct question whether the United 
States would think it necessary or proper to express themselves in the 
form adopted by the House of Representatives at this time. This is 
a practical and purely Executive question, and a decision of it consti- 
tutionally belongs, not to the House of Representatives, nor even 
Congress, but to the President of the United States.** 


This attitude of the Executive toward a solemn declaration by the 
House led Davis, December 15, 1864, to report from the Committee 
on Foreign Affairs another resolution: 

That Congress has a constitutional right to an authoritative voice 
in declaring and prescribing the foreign policy of the United States, 
as well in the recognition of new Powers as in other matters; and it 
is the constitutional duty of the President to respect that policy not 
less in diplomatic negotiations than in the use of the national forte 
when authorized by law, and the propriety of any declaration of 
foreign policy by Congress is sufficiently proved by the vote which 
pronounces it; and such proposition while pending and undetermined 
is not a fit topic of diplomatic explanation with any foreign Power.* 


The resolution was tabled by a close vote, whereupon Davis asked 
to be relieved from further service on the Foreign Affairs Committee. 
In the ensuing debate, the members participating all took the side 
of Davis on the constitutional question except Blaine, who cited the 
declarations of Jefferson to Genet in 1793 and said that to adopt the 
principle of this resolution ‘‘is to start out with a new theory in the 
administration of our foreign affairs, and I think the House has 
justified its sense of self-respect and its just appreciation of the 
spheres of the codrdinate departments of government by promptly 
laying the resolution on the table.’’** Davis renewed his resolution 
on December 19th, it was slightly amended by substituting ‘‘ executive 
department’’ for ‘‘President,’’ and in this form was passed with only 
eight negative votes.*® This complete reversal in the attitude of the 
House is difficult to explain, unless the House had become excited by 
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its further consideration of the phraseology of some of Seward’s dis- 
patches; but it can hardly be construed as anything but an attempt 
to establish the doctrine of the paramount authority of Congress 
in foreign affairs, including the power of recognition. As far as 
having any actual effect on the action of the President, the resolution 
accomplished nothing. 

The question of the right of Congress to recognize new states was 
raised more recently in connection with the struggle of Cuba for 
independence. Numerous legislative proposals urging the President 
to extend recognition to Cuba“ finally led to an elaborate investi- 
gation into the whole subject of recognition by the Foreign Relations 
Committee of the Senate, the results of which were presented to the 
Senate by Mr. Hale, January 11, 1897.7" With regard to the power 
of recognition, the Committee came to this conclusion: ‘‘ The recogni- 
tion of independence or belligerency of a foreign Power, technically 
speaking, is distinctly a diplomatic matter. It is properly evidenced 
either by sending a public minister to the government thus recognized, 
or by receiving a public minister therefrom. The latter is the usual 
and proper course.’’ The report then pointed out that the reception 
of an envoy is the act of the President alone, while the sending of 
a minister is primarily the act of the President, since the Senate car 
take no part at all until the President has sent in his nomination. As 
to the power of the legislative branch, the report stated that ‘‘it can 
exercise no influence over his step, except very indirectly, by with- 
holding appropriations. . . . Nor can the legislative branch of the 
Government hold any communication with foreign Powers. The exec- 
utive branch is the sole mouthpiece of the nation in communication 
with foreign sovereignties. Foreign nations communicate only through 
their respective executive departments. Resolutions of their legisla- 
tive departments upon diplomatic matters have no status in interna- 
tional law. In the department of international law, therefore, a 
Congressional recognition of belligerency or independence would be 
a nullity.’’ 


70 A concurrent resolution recognizing a state of war in Cuba and offering 
Spain the good offices of the United States for the recognition of Cuban inde- 
pendence, passed the Senate Feb. 28, 1896, by a vote of 64 to 6, and the House 
April 6th by a vote of 246 to 27. It was ignored, however, by President Cleveland. 
See Latané, America as a World Power 9% 
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The Committee in its report emphasized also the dangers involved 
in the exercise of the power of recognition, since the older nation 
from which the new had separated might regard such recognition 
as a casus belli. The question whether a nation should recognize 
another, and thus risk going to war with a third, was stated to be 
largely a question of expediency, of which the Executive was the best 
qualified to judge, though it was added that ‘‘if a recognition of 
such independence is liable to become a casus belli with some other 
foreign Power, . . . it is most advisable as well as proper for the 
Executive first to consult the legislative branch as to its wishes and 
postpone its own action if not assured of legislative approval. If, 
on the other hand, the Executive did not consider that the time had 
arrived to act, expressions of opinion by the legislature should be 
made with some caution.’’ 

In spite of the strong statements in this report, a vigorous attempt 
was made the next vear to bring about a recognition of Cuba through 
Congressional action. As reported in the Senate, the resolutions of 
April, 1898, empowering the President to use the military and naval 
forces for the purpose of intervention in Cuba, contained the declara- 
tion ‘‘that the Government of the United States hereby recognizes 
the Republic of Cuba as the true and lawful government of the 
island.’’ This distinct legislative recognition of Cuba was defeated, 
however, largely because the function of recognition was considered 
as belonging to the President, and the declaration was left to read, 
“‘That the people of the Island of Cuba are, and of right ought to 
be, free and independent.’’** Even this declaration was vigorously 
attacked as a usurpation of an executive function and as an attempt 
to make a precedent which ought not to be established,”* although 
authorities hold that it is not to be regarded as a claim by Congress 
to the power of recognition.” 

More recently attempts have again been made to assert for Congress 
considerable power with regard to recognition. Thus Senator King 
(Utah), on May 23, 1919, proposed a resolution, ‘‘That the govern- 
ment at Omsk, Russia, be recognized as the de facto government of 
Russia, and that steps be taken to establish diplomatic relations with 
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said Omsk government;’’*® while Senator Fall (New Mexico), on 
December 3d, introduced a resolution requesting the President to 
withdraw recognition from the Carranza Government of Mexico and 
to sever diplomatic relations with that country."* The former resolu- 
tion was promptly buried in committee, but the latter was given 
serious consideration by the Foreign Relations Committee of the Sen- 
ate and would undoubtedly have been pushed to a vote but for the 
vigorous protest and assertion of the constitutional powers of the 
Executive by President Wilson.” 

There have been several judicial decisions bearing on the power of 
recognition, all of which have declared the power to be with the 
*‘political department’’ of the government, without in every case 
indicating whether the executive or legislative department, or both, 
was meant. Thus in the case of United States v. Palmer, decided 
in 1817,’* Chief Justice Marshall said that the courts of the Union 
‘must view such newly constituted government as it is viewed by the 
legislative and executive departments of the government of the United 
States,’’ and in other cases the distinction between the two depart- 
ments has not been carefully drawn.*® However, in the case of United 
States v. Hutchings,®® decided shortly before the Palmer case, Mar- 
shall distinctly referred to the right of recognition as belonging to 
the Executive; and similar positive language was used in the case 
of Williams v. Suffolk Insurance Company, decided in 1839." In 
other cases the tone of the decision, if not the exact language, shows 
clearly that the executive department is meant.** 

The weight of judicial opinion, therefore, as well as precedent and 
practice, shows that the power of recognition belongs clearly to the 
President alone, or to the President in conjunction with the Senate. 
Although there have been frequent attempts to claim for Congress 
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an independent and even a paramount right in regard to recognition, 
Congress itself has clearly conceded that the act is distinctly an exec- 
utive function, its own powers being limited to proffers of advice 
and assistance, and to consultation with regard to the exercise of the 
right when dangerous consequences might result. This is also the 
view taken by such an eminent authority as Professor Willoughby, 
who freely concedes that recognition is an act to be performed by the 
President, but adds: 


It is to be presumed, however, that when the recognition of a status 
of belligerency or of the independence of a revolutionary government 
is likely to constitute a casus belli with some other foreign Power, the 
President will be guided in large measure by the wishes of the legis- 
lative branch. Upon the other hand, it is the proper province of the 
Executive to refuse to be guided by a resolution on the part of the 
legislature, if, in his judgment, to do so would be unwise. The legis- 
lature may express its wishes or opinions, but may not command.** 


88 Willoughby, On the Constitution, I, 462; cf. Corwin, op. cit., 82. 
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The Hague Conference of 1907 had for one of its objects the forma- 
tion of an international court of justice, the decisions of which were 
to systematize international law and resolve its inconsistencies. Such 
an international court, the ‘‘ Court of Arbitral Justice,’’ was approved 
in principle by the Conference, but failed to be established because 
the Conference was unable to agree on the composition of the court. 

Forty-four nations were represented at the Conference, each nation, 
save the United States, demanding representation on the court. To 
have allowed each nation to select a judge for the court, would have 
been to create, not a court, but a judicial assembly. But any plan 
which did not allow to every nation, not only representation but equal 
representation, was vigorously opposed by the smaller nations, which 
alleged violation of their fundamental rights, basing their argument 
on the doctrine of the equality of states in international law.’ The 
resultant impasse was clearly outlined by Mr. Scott in an address 
to the Conference as follows: 


In international law all states are equal. . . . If it be said that 
all states are equal, it necessarily follows that the conception of great 
and small Powers finds no place in a correct system of international 
law. It is only when we leave the system of law and face brute fact 
that inequality appears. 

In matters of justice there can be no distinction, for every state, 
be it large or small, has an equal interest that justice be done. If, 
therefore, a permanent court be constructed upon the basis of abstract 


1 Scott, The Status of the International Court of Justice, pp. 38-39, 73-74. 
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right, equality, and justice, it would follow that each state would sit, 
of right, within an international tribunal, and we will be confronted 
with a list of judges,—with a panel, not a court.’ 


In short, the obstacle which prevented the establishment of an in- 
ternational court of justice in 1907 was the doctrine of the equality 
of nations in international law. My purpose is to examine this doc- 
trine as defined by certain noted publicists, to attempt a broad formu- 
lation of the doctrine, and finally to study the doctrine as applied 
or disregarded in the Treaty of Versailles. 


I, 


The essential principles underlying the Grotian system remain the 
fundamental principles of international law. Such are the doctrines 
of the legal equality and of territorial sovereignty or independence 
of states. These fundamental principles, though not clearly stated 
by Grotius, underlay his system and were fully developed by his suc- 
cessors, more especially by Wolff, Vattel, and G. F. de Martens.° 


Of these three, let us consider the doctrine as defined by Vattel, 
who has particular significance for us because of his influence on the 
founders of our nation. In turn, Vattel’s famous work, The Law of 
Nations, published in 1758, shows clearly the influence of the political 
philosophy of that period. 

That nations ‘‘are by nature equal and hold from nature the same 
obligations and the same rights’’ is derived by Vattel from the theory 
that ‘‘men are by nature equal, and their individual rights and obliga- 
tions the same, as coming equally from nature’’ for nations ‘‘are 
composed of men and may be regarded as so many free persons living 
together in a state of nature.’’ From the analogy that ‘‘a dwarf is 
as much a man as a giant is,’’ Vattel argues that the status of na- 
tions in international law is independent of their relative strength, 
that ‘‘a small republic is no less a sovereign state tham the most 


‘ 


powerful kingdom.”’ 

But Vattel is not content with mere equality of sovereignty. ‘‘ From 
this equality,’’ he continues, ‘‘it necessarily follows that what is law- 
ful or unlawful for one nation is equally lawful or unlawful for 
every other nation.’’ His conclusion is the existence of a ‘‘ perfect 


2 Scott, The Status of the International Court of Justice, p. 65. 
3 Hershey, The Essentials of International Public Law, p. 58. In the quota- 
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equality of rights among nations in the conduct of their affairs and in 
the pursuit of their policies. The intrinsic justice of their conduct is 
another matter which it is not for others to pass upon finally; so that 
what one may do another may do, and they must be regarded in the 
society of mankind as having equal right.’’ * 

Among later publicists, we find no one who bases his derivation and 
definition of the doctrine of equality so firmly as Vattel on the polit- 
ical concepts of the eighteenth century, the state of nature and the 
social compact. Sir Robert Phillimore seems to have constructed his 
theory on substantially the same foundation, but not as clearly and 
in less detail. 

Phillimore’s position may be outlined as follows: Each state is a 
member of the universal community and therefore there exists a nat- 
ural equality among states as among individuals. This natural equal- 
ity among states follows also as the essential companion of their 
independence, which is the fundamental right upon which interna- 
tional law is built. The natural equality of states is essential, and is 
independent of their relative territory, resources and population. 
Any peculiar privilege claimed by a state on the ground of superior 
attributes is a derogation from the natural equality of states (and 
therefore incompatible with a basic principle of international law). 
Incident to the equality are: (1) the right of a state to protect its 
subjects wherever they are; (2) the right of a national government 
to recognition by foreign states; (3) the right of a state to external 
marks of honor and respect; (4) the right of a state to enter into con- 
tracts or treaties with foreign states.® 

Chronologically the next authority to be considered is Lorimer, but 
his position is such that we can take it up more profitably below. Ac- 
cordingly, let us turn our attention to Sir Travers Twiss. 

Twiss emphasizes more strongly than does Phillimore the relation 
between the independence and the equality of states. Indeed, for 


Twiss the equality of states essentially consists in that their inde- 


pendence is absolute, irrespective of power or weakness—‘‘ The Prin- 
cipality of Montenegro is as much an independent state as the Em- 
pire of all the Russias.’’ But Twiss concludes, in vein similar to 
both Vattel and Phillimore, that ‘‘It results from this equality, that 


4 Vattel, The Law of Nations, Vol. III, p. 7 (Carnegie Institution ed.). 
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whatever is lawful for one nation is equally lawful for another, and 
whatever is unjustifiable in one is equally unjustifiable in the other.’’ ® 

Although there is difference enough between Vattel’s carefully 
derived doctrine and the possession of Twiss that the equality of states 
is the equality of their independence, the divergence is even wider 
between Vattel and Wheaton, the latter contenting himself with the 
assertion that ‘‘ All sovereign states are equal in the eye of interna- 
tional law, whatever may be their relative power.’’ The only further 
contribution of Wheaton to our subject is a brief discussion of the 
ways by which the natural equality of sovereign states may be modi- 
fied, such as by ‘‘positive compact’’ or by ‘‘consent implied from 
constant usage.’’ 7 

But, in turn, William Edward Hall goes one step farther than 
Wheaton. Not only does he not derive his system of international 
law deductively from any basis of political theory or philosophy, but 
he explicitly rejects the deductive method as unsatisfactory or im- 
practicable. Thus, Hall writes that the rules wherein consists inter- 
national law ‘‘may be considered to be an imperfect attempt to give 
effect to an absolute right which is assumed to exist and to be capable 
of being discovered, or they may be looked upon simply as a reflec- 
tion of the moral development and the external life of the nations 
which are governed by them.’’ Hall adopts the latter view because 
of two objections which he considers fatal to the former: (1) ‘‘that 
it is not agreed in what the absolute standard consists;’’ (2) ‘‘that 
even if a theory of absolute right were universally accepted, the 
measure of the obligations of a state would not be found in its dic- 
tates, but in the rules which are received as positive law by the body 
of states.’’ § 

Accordingly, we may not look in Hall for a formulation of the 
doctrine of the equality of states as basic to his system, but must 
seek his opinion on the doctrine in seattered passages. The first 
passage which we find would appear to indicate that Hall opposes 
the doctrine, for in considering the formative influence of national 
acts on international law, Hall writes that ‘‘There are some states, 
the usages of which in certain matters must be taken to have pre- 


6 Twiss, The Law of Nations Considered as Independent Political Communities, 
2d ed., V. I, pp. 11-12. 
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ponderant weight.’’® However, subsequent passages may be taken 
to prove that Hall accepted the orthodox view of the doctrine. Thus, 
he writes that ‘‘The head of the state, its armed forces, and its diplo- 
matic agents are regarded as embodying or representing its sover- 
eignty, or in other words, its character of an equal and independent 
being.’’*®° Again, Hall approaches the position of Phillimore and 
Twiss, in that his theory of intervention is based largely on the 
‘*fundamental principle that the right of every state to live its life 
in a given way is precisely equal to that of another state to live its 
life in another way.’’™ 

We have seen how the doctrine of the equality of states in inter- 
national law has changed from that of Vattel, of the eighteenth cen- 
tury, who derived his doctrine from political theory and then used 
the doctrine as a foundation for his system of international law, to 
that of Hall, of the late nineteenth century, who rejected the de- 
ductive method and derived his system from ‘‘the moral development 
and external life of the nations.’” It is not for us to criticize the 
relative merits of these divergent methods; the importance for our 
subject lies in this growing divergence, in the fact that the interest 
of publicists in the doctrine of equality as a foundation of inter- 
national law was waning, so that the doctrine had come to receive 
but perfunctory or incidental attention. For in the early years of 
the twentieth century the doctrine of equality seems to have found 
new strength and to have regained its position as an important prin- 
ciple of international law, the new importance, however, depending 
on the emphasizing of an implication of the doctrine different from 
that stressed in the earlier period. 

To those publicists whose opinions we have already reviewed the 
significance of the doctrine of equality was that states must be con- 
sidered as equals before the law, or, as expressed by Vattel, that 
‘what is lawful or unlawful for one nation is equally lawful or un- 
lawful for every other nation.’’ But to the publicists of the twentieth 
century, the important implication of the doctrine is that all nations 
should have an equal part in the formulation of the law and in the 
administration of the law, 7.e., in the settlement of international affairs 
by the family of nations. The cause for the new application of the 

9 Hall, A Treatise on International Law, 4th ed., p. 14. 
10 Jbid., p. 174. 
11 Jbid., p. 300. 
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doctrine of equality is to be found in the growing realization of the 
interdependence of nations, and the attempts of the several nations 
to provide a rough form of international organization with the fune- 
tions of legislature and judiciary for international relations. As 
such attempts may be characterized the Geneva Convention, the Con- 
ferences at The Hague, and the London Naval Conference. Already 
we have seen how The Hague Conference of 1907 failed to establish 
an international court of justice because the problem of the represen- 
tation of the several nations on the court could not be satisfactorily 
solved without infringing the doctrine of equality. 

Among the first legal authorities to show the influence of the new 
tendency of international relations was Oppenheim. With a certain 
similarity to Vattel, Oppenheim derives the equality of ‘‘the mem- 
ber states of the family of nations’’ from the principle that interna- 
tional law ‘‘is based on the common consent of states as sovereign 
communities.’’ He admits the inequality of the attributes and re- 
sources of states, but denies that this detracts from their equality as 
international persons. As a consequence of this equality, Oppen- 
heim declares that in the settlement of matters by the family of 
nations, each state has one and only one vote, and that legally, if not 
politically, the vote of the smallest and weakest state has equal weight 


with that of the largest and most powerful. 
Oppenheim’s distinction between the legal and political status of 


a nation is important and requires further consideration. He admits 
that inequality exists in the size and strength of nations, and that 
this inequality of size and strength gives one nation more political 
power or influence than another. This conclusion is forced on him 
by the history of Europe in the nineteenth century, during which 
the disputes that arose were settled by the great Powers, whose 
arrangements were followed by the rest of the nations. However, 
Oppenheim contends that the status of the great Powers is merely 
political and has no basis in law, since the relative position and in- 
fluence of the nations is not fixed, but continually varies in direct 
accordance with the variation of their size and strength. This ae- 
ceptance of the political inequality of nations enables Oppenheim 
to retain their legal equality.’? 

The same problem which led Oppenheim to distinguish between the 
legal and political status of nations had evident influence on West- 

12 Oppenheim, International Law, 2d ed., V. I, pp. 20, 168-171. 


546 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


lake. Westlake recognized the historical importance of the doctrine 
of equality as among the enduring principles of international law. 
The equality of states, he writes, ‘‘consists in the fact that in the 
received principles and rules of international law, other than those 
of a ceremonial nature, no distinction is made between great states 
and small... .’’ But Westlake submits the question whether ‘‘the 
existence in Europe of the great Powers as a separate and recognized 
class . . . can be reconciled with the equality and independence which 
international law deems to belong to the smaller Powers. There 
is no doubt,’’ he continues, ‘‘that several times during the nineteenth 
century the great Powers have by agreement among themselves made 
arrangements affecting the smaller Powers without consulting them, 
and with the full intention that those arrangements should be carried 
into effect, although it has not been necessary to resort to force for 
that purpose because the hopelessness of resistance in those circum- 
stances has led to an express or tacit, but peaceable, acceptance of 
the decrees by the states concerned. ... If each of their (the great 
Powers’) proceedings be considered separately, the ratification sub- 
sequently conceded to it by the states affected saves it from being a 
substantial breach of their equality and independence. . . . But when 
such proceedings are habitual they present another character. They 
then carry the connotation of right which by virtue of human nature 
accretes to settled custom, and the acquiescence of the smaller Powers 
in them loses the last semblance of independent ratification.’’ 
Writing several years after Westlake, Lawrence adopts substan- 
tially the same treatment of the problem, though emphasizing the 
influence of the great Powers in international legislation rather than 
in international administration. He cites the doctrine of equality 
as a principle of international law since Grotius, noting only the early 
implication of the doctrine, namely, the equality of nations before 
the law. But for Lawrence, as for Westlake, the dominating in- 
fluence of the great Powers is the obstacle. He argues that since in- 
ternational law depends on custom and consent, and the authority 
of the great Powers has been acknowledged by the smaller nations 
for the greater part of a century, the distinction between the political 
and legal status of nations must be discarded, and the primacy of 
the great Powers must be recognized by international law. And yet 
having reached the conclusion that the great Powers have a legal pre- 
13 Westlake, International Law, 2d ed., V. I, pp. 321-322. 
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dominance in the formation of international law, Lawrence retains the 
early interpretation of the doctrine of equality, namely ‘‘that states 
must remain equal before the law in such matters as jurisdiction, 
proprietary rights, and diplomatic privileges.’’'* We will consider 
below the question whether Lawrence’s position is self-consistent, 
i.e., Whether nations can have equality before the law which have had 
unequal powers in the formation of the law. 

Although following mainly the chronological order of the works 
of the various authorities, I have postponed consideration of Lori- 
mer’s position until the last for the reason that it contrasts strongly 
with that of the others. 

The publicists to whom we have given attention have taken widely 
variant attitudes toward the doctrine of equality. They have dif- 
fered in their conceptions of its derivation, of its position in a system 
of international law, of its implications and significance, and of its 
validity in relation to present international problems. But all have 
accorded the doctrine some recognition and granted it a certain value. 
With these Lorimer appears to differ radically. He maintains that 
the principle of the equality of states ‘‘may now ... be safely said 
to have been repudiated by history,’’ as it always was ‘‘by reason.’’ ** 
He characterizes as ‘‘absolute and permanent’’ impossibilities, ‘‘all 
social and political projects which assume the equality of men or of 
states, whether as facts already existing, or as objects attainable by 
human effort.’’'* Just as Vattel deduces the equality of nations 
from the fact that they are composed of equal persons, so Lorimer 
maintains that the inequality of states is a direct and necessary result 
of the inequalities of individuals. 

Lorimer argues further: 

If all that were meant (by the doctrine of equality) were that all 
states are equally entitled to assert such rights as they have, and that 
they thus have an equal interest in the vindication of law, the asser- 
tion would be true of states, as of citizens and individuals. . . . This, 
however, is not the meaning of the doctrine at all. If we look into 
the authorities we shall find that what is meant, though of course by 
no means consistently maintained, is really what is said—viz., that 
the rights of states are equal in themselves, and not merely the right 
of asserting their rights.’* 

14 Lawrence, The Principles of International Law, 6th ed., pp. 268-289. 
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In a later passage, Lorimer takes up the argument again from a 
slightly different angle: ‘‘ All states are equally entitled to be recog- 
nized as states, on the simple ground that they are states; but all 
states are not entitled to be recognized as equal states, simply be- 
cause they are not equal states.’’ ** 

From these quotations, Lorimer would appear to have disposed of 
the doctrine of equality. But in a footnote he writes: ‘‘My learned 
colleague, M. de Martens, appears . . . scarcely to have apprehended 
my position, and to have supposed that, somehow or other, I objected 
to or limited equality before the law.’’'® In other words, despite 
his opposition to the doctrine of equality, Lorimer accepts the main 
eorollary which the adherents of the doctrine had advocated up to 
this time, namely, the equality of nations before the law. 

The inconsistency of Lorimer’s position can be traced to his failure 
to analyze correctly the doctrine of equality as asserted by other 
publicists. His most vehement attack appears to be directed against 
the doctrine as implying that nations are actually equal, 7.e., in respect 
to their size and strength, an implication that no one has ventured to 
assert. Indeed, it is conceded without question by the other pub- 
licists that no such equality exists, but they deny that the inequality 
of the relative attributes and resources of nations detracts from their 
equality before the law. Furthermore, when Lorimer asserts that the 
real meaning of the adherents of the doctrine is that ‘‘the rights of 
states are equal in themselves,’’ he fails to make clear what he means 
by ‘‘rights.’’ If our analysis has been correct, the essential right 
which the publicists before Lorimer held that nations derived from 
the doctrine of equality, was that of equality before the law, and this 
right Lorimer himself concedes. To be sure, since Lorimer wrote, 
new implications of the doctrine have been introduced, as that nations 
have equal status in the formation of international law and in the 
administration of international affairs by the family of nations. The 
validity of these implications will be examined below. 

Having reviewed the opinions of various publicists on the doctrine 
of the equality of states in international law, we are now in a position 
to attempt a formulation of the doctrine. 


18 Lorimer, The Institutes of the Law of Nations, V. II, p. 260, note. 
19 Thid, 


THE DOCTRINE OF THE EQUALITY OF NATIONS 549 


II. 

If the doctrine of the equality of nations has any significance for 
international law today, that significance is far broader than it was 
in the days of Grotius. For today international law includes more 
than the mere rules for determining the conduct of nations. Already 
there have been seen the rudimentary forms of an international legis- 
lature—the Geneva Convention and The Hague Conferences; of an 
international judiciary—the Permanent Court of Arbitration at The 
Hague; and finally, since the Treaty of Versailles was signed, of an 
international executive—the League of Nations. If the doctrine of 
the equality of nations is still valid, it must follow that legally all 
nations have an equal status in the legislature, in the judiciary, and 
in the executive, whatever inequality of status there may be politically. 

It will be noticed that I have retained Oppenheim’s distinction 
between legal and political status. This is as necessary and as justi- 
fiable among nations as it is among the individuals of any nation. 
The basic principle of democracy is that ‘‘ All men are created equal.”’ 
The equality of individuals in a democracy means equal opportunity, 
equal voice in the government, equality before the law. Accordingly, 
in our democracy there are no legal barriers between classes: high 
position is as open to the poor as to the rich; the vote of a factory 
hand in an election is worth as much as that of the owner of the 
factory ; before a court of law a stoker has the same rights and privi- 
leges as the president of a university. But this equality is legal, 
theoretical, if you will. Actually there is inequality of birth, of 
education, of wealth and of ability, and there is resultant differentia- 
tion and graduation of individuals in respect td opportunity, political 
influence, and, unhappily, position before the law. This inequality 
must be conceded as obvious and irrefutable, but the fact remains 
that it does not invalidate the principle of equality. 

The same reasoning may be applied in international law. The in- 
equality of the territory, population and resources of nations is no 
greater than the inequality of the wealth and ability of individuals. 
Just as this inequality of individuals does not detract from their 
legal equality, so the inequality of nations need not detract from 
their equality in international law. But before we can accept the 
equality of nations in even a legal sense, we must dispose of the 
argument of Lawrence that, since international law depends on custom 
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and consent, inasmuch as the authority of the great powers has been 
acknowledged by the smaller nations for the greater part of a century, 
the distinction between the political and legal status of nations must 
be discarded, and the primacy of the great Powers must be recognized 
by international law. We will consider this argument in connection 
with an examination of the relative status of nations in the formation 
and application of international law and in the administration of in- 
ternational affairs by the community of nations. 

So long as international law was defined by custom and precedent, 
it was natural that there should be some states the usages of which 
should have preponderant weight, for example, that the maritime 
customs of England should have preponderant influence in the forma- 
tion of maritime law.*° But although any branch of international law 
may be defined from the customs of one nation or several nations, it 
becomes law only when accepted as such by the other nations. In 
the words of Justice Strong in the case of The Scotia: 

Undoubtedly, no single nation can change the law of the sea. That 
law is of universal obligation, and no statute of one or two nations 
ean create obligations for the world. Like all the laws of nations, it 
rests upon the common consent of civilized communities. It is of 
force, not because it was prescribed by any superior Power, but be- 
cause it has been generally accepted as a rule of conduct.** 


May we not justly deduce from this, without the necessity of distin- 
guishing legal from political status, the equal power of nations in the 
formation of international law, so far as the law is formed by cus- 
tom and precedent? 

We have noted above the existence of rudimentary forms of inter- 
national legislation in the Geneva Convention and The Hague Con- 
ferences. At The Hague Conference of 1907, the doctrine of the 
equality of nations was given explicit sanction in that each nation 
had one vote and only one vote.2*?, Here appears the necessity of 
distinguishing legal from political status, for although the voting 
power of the nations was equal, there was marked inequality in the 
relative influence of the several nations when exerted for or against 
specific measures. However, the inequality of influence of the 

20 Cf. Hall, p. 14. 

21 Evans, Leading Case on International Law, p. 6. 

22Scott, The Hague Peace Conferences, p. 90, from Art. 8 of the rules of 
Procedure of the Conference. 
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Powers cannot be held to vitiate their legal equality as evidenced by 
equal voting power. 

Having considered the relative status of nations in the formation 
of international law, we may turn our attention to the questions of 
their relative positions before the law and in the application of the 
law. 

Most of the publicists whose opinions we have examined agree that 
all nations are equal before the law. In the words of Vattel, ‘‘ What 
is lawful or unlawful for one nation is equally lawful or unlawful for 
every other nation.’’ The problem arises here whether nations can 
be considered to have equal position before the law, if, owing to in- 
equality of political status, they have had unequal influence in the 
formation of the law. The solution of this problem is that the 
problem itself is impossible, in that it demands the comparison of the 
influence of a nation in the formation of the law with its position 
before the law, the comparison of two utterly distinct functions of 
government, the legislative and the judicial. Position before the law 
is independent of relative influence in the formation of the law. 

Nations have not only equality before the law, but also equality in 
the application of the law, that is, in the international judiciary as 
it exists in the Permanent Court of Arbitration at The Hague. This 
follows from the composition of the court, for ‘‘Each contracting 
party selects four persons at the most, of known competency in ques- 
tions of international law, of highest reputation, and disposed to 
accept the duties of arbitrator. The persons thus selected are in- 
scribed, as members of the court . . .’’** Moreover, the fact that the 
doctrine of equality was the obstacle which prevented the establish- 
ment of the Court of Arbitral Justice by The Hague Conference of 
1907, is in itself testimony to the validity of the doctrine. 

Here it is necessary to make a brief digression to note that at the 
present time, when international trade and commerce are of such 
vast importance, the doctrine of equality must have an economic 
implication, namely, that on highways or in zones, international or 
under international control, nations must have equal rights of pas- 
sage and trade. 

Finally, we must consider the relative status of nations in the ad- 
ministration of international affairs. In this connection, we may 


23 Hershey, p. 332 from I Hague Conference (1899), Art. 44. 
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refer again to Westlake’s statement concerning the action of the 
great Powers in making arrangements affecting the smaller Powers 
without consulting them, and the express or tacit acceptance of the 
decrees by the states concerned.” 

Here, as adherents of the doctrine of equality, we find cold comfort. 
The primacy of the great Powers is sanctioned by more than a cen- 
tury of custom, which allows the affirmation not even of a legal 
equality. For although the acquiescence of the small nations in the 
decisions of the great Powers may have relieved the former of the 
necessity of admitting any invasion of the doctrine of equality, it is 
evident that the invasion took place none the less, inasmuch as their 
non-acquiescence would not have deterred the great Powers from 
carrying their decisions into effect. There can be made only one reser- 
vation from full admission of the inequality of nations in the adminis- 
tration of international affairs, namely, that until the Treaty of Ver- 
sailles, the inequality was indefinite, not crystallized or limited by 
rule or law. But this reservation does not make the inequality less 
real. 

We have now examined in some detail the significance of the 
doctrine of equality under the present international conditions. Our 
conclusions may be summarized as follows: 

1. Nations have equal status in the formation of international 
law, although where the law is defined by international legislation, 
as at The Hague Conference, legal equality is accompanied by in- 
equality of influence. 

2. Nations are equal before the law and have equal power in its 
application by an international judiciary as it exists in the Permanent 
Court of Arbitration at The Hague. 

3. In international administration, the doctrine of equality must 
give way to the primacy of the great Powers, the reality of which 
is sanctioned by a century of custom, although it is not yet defined 
by law.*® 

We are now in a position to examine the extent to which the doc- 
trine of equality has been applied or disregarded in the Treaty of 
Versailles. 


24 Supra, p. 546. 

25In this summary, I have omitted the economic implication of the doctrine 
of equality because, although necessary, it has not, so far as I know, been 
explicitly defined. 
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III. 


Before commencing this part of our discussion it is necessary to 
note one point. At the Peace Conference the position of Germany 
was comparable to that of a condemned criminal awaiting sentence. 
The disabilities imposed on Germany by the terms of the Treaty of 
Versailles must therefore not be considered as infringing the doctrine 
of equality, for they pertain closely to the nature of penalties for the 
crimes of Germany during the war. Accordingly, these disabilities 
are mentioned only so far as they throw light on the relative status 
of the other nations as defined by the treaty. 

Our four divisions of the doctrine of equality may be characterized 
roughly as legislative, judicial, economic, and administrative. We 
may pass over the first of these, the legislative, with the observation 
that the Treaty of Versailles does not alter the processes of making 
international law. And the second, the judicial, may be dismissed 
almost as briefly. As an international judiciary, the Permanent Court 
of Arbitration furnishes an important example of observance of the 
doctrine of equality in that the nations have equal representation 
on the court. But the doctrine is entirely disregarded in the only 
article of the treaty suggesting an international judiciary, namely, 
that relating to the proposed trial of William II. This article provides 
that the tribunal to try the former German Emperor shall ‘‘be com- 
posed of five judges, one appointed by each of the following Powers: 
namely, the United States of America, Great Britain, France, Italy 
and Japan.’’ (Article 227.) 

Although our third division, that which may be termed the eco- 
nomic implication of the doctrine of equality, received little if any 
explicit definition before the war, it is recognized and sanctioned by 
sO many provisions of the treaty that it must henceforth be regarded 
as firmly established. The most important articles of the treaty which 
justify this assertion may be enumerated as follows: 


A. Mandates and Territory of Members of the League of Nations. 


(1) Article 22. ‘‘Other peoples, especially those of Central Africa, 
are at such a stage that the Mandatory must be responsible for the 
administration of the territory under conditions which will . . . se- 
eure equal opportunities for the trade and commerce of other mem- 
bers of the League.’’ 
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(2) Article 23. ‘‘Subject to and in accordance with the provi- 
sions of international conventions existing or hereafter to be agreed 
upon, the Members of the League . . . will make provisions to secure 
and maintain freedom of communications and of transit and equitable 
treatment for the commerce of all Members of the League.’’ 


B. International Waterways and the Rhine. 


(1) Article 332. ‘‘On the waterways declared to be international 
in the preceding article, the nationals, property and flags of all Powers 
shall be treated on a footing of perfect equality, no distinction being 
made to the detriment of the nationals, property or flag of any Power 
between them and the nationals, property or flag of the riparian state 
itself or of the most favored nation.’’ 

(2) Article 356. ‘‘ Vessels of all nations, and their cargoes, shall 
have the same rights and privileges (on the Rhine and Moselle) as 
those which are granted to vessels belonging to the Rhine navigation, 


and to their cargoes.’’ 


C. Nationals and Property of the Allied and Associated Powers 
in Germany. 


(1) Articles 264-267. These articles provide: (a) that goods, the 
produce or manufacture of any one of the Allied or Associated 
States, shall, if imported into, or transported through, Germany, re- 
ceive from Germany equal treatment with those of any other such 
State or any other foreign country; (b) that goods exported from 
Germany to any of the Allied or Associated States shall receive from 
Germany equal treatment with those exported to any other such State 
or any other foreign country. 

Article 268 provides exceptions from the three preceding articles 
in favor of Alsace-Lorraine, Poland and Luxemburg. These excep- 
tions must be regarded in the nature of compensation for losses in- 
curred during the war, and therefore do not infringe the doctrine of 
equality. 

(2) Articles 271, 313-321, 323, 326, 327, 365 and 370. These ar- 
ticles provide in general that Germany shall not discriminate against 
the nationals, property, vessels, rolling stock or aircraft of any of 
the Allied or Associated Powers in German ports, territorial waters 
or inland navigation routes, or in transit across Germany. 
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(3) Article 276. ‘‘Germany undertakes: (a) not to subject the 
nationals of the Allied and Associated Powers to any prohibition in 
regard to the exercise of occupations, professions, trade and industry, 
which shall not be equally applicable to all aliens without exception ; 

(c) not to subject the nationals of the Allied and Associated 
Powers, their property, rights or interests, including companies and 
associations in which they are interested, to any charge, tax, or im- 
post, direct or indirect, other or higher than those which are or may 
be imposed on her own nationals or their property, rights or inter- 

(4) Articles 291 and 294 provide that Germany shall give the 
Allied and Associated Powers and their nationals all the rights and 
privileges which she may have granted to Austria, Hungary, Bul- 
garia or Turkey, or to their nationals by treaties, conventions, or agree- 
ments before August 1, 1914, or which she may have granted to non- 
belligerent states or their nationals by treaties, conventions or agree- 
ments since August 1, 1914, so long as those treaties, conventions or 


agreements remain in force. 


D. Free Ports, Free Zones in Ports and the Kiel Canal. 

(1) Article 329. Having regard to the facilities for the erection 
of warehouses or for the packing and unpacking of goods, and to 
duties on goods to be consumed, in the free zones in German territory, 
this article provides that ‘‘There shall be no discrimination in regard 
to any of the provisions of the present article between persons be- 
longing to different nationalities or between goods of different origin 
or destination.’’ 

(2) Article 65. ‘‘Equality of treatment as respects traffic shall 
be assured in both ports (Kehl and Strasburg) to the nationals, ves- 
sels and goods of every country.”’ 

(3) Article 380. ‘‘The Kiel Canal and its approaches shall be 
maintained free and open to the vessels of commerce and of war of 
all nations at peace with Germany on terms of perfect equality.’’ 

Article 381. ‘‘The nationals, property and vessels of all Powers 
shall, in respect of charges, facilities and in all other respects, be 
treated on a footing of perfect equality in the use of the Canal, no 
distinction being made to the detriment of nationals, property and 
vessels of any Power between them and the nationals, property and 
vessels of Germany or of the most favored nation.’’ 
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We have now reached the final phase of our discussion, the applica- 
tion in the Treaty of Versailles of the doctrine of equality, in so far 
as the doctrine relates to the relative status of nations in the adminis- 
tration of international affairs. Our conclusion as to this phase of 
the doctrine was that in international administration, the doctrine 
of equality must give way to the primacy of the great Powers, the 
reality of which is sanctioned by a century of custom, although not 
yet defined by law. This conclusion is modified by the treaty only 
to the extent that the primacy of the great nations is rendered ex- 
plicit, is crystallized and defined, not only by the power given them, 
but by the very words of the treaty. The treaty opens by drawing 
a distinction between the United States, the British Empire, France, 
Italy and Japan, which are designated as the Principal Allied and 
Associated Powers, and Belgium, Bolivia, Brazil, China, Cuba, Ecua- 
dor, ete., which are designated as constituting, with the Powers men- 
tioned above, the Allied and Associated Powers. This distinction is 
retained throughout the treaty. Predominant influence is given to the 
United States, the British Empire, France, Italy and Japan as per- 
manent members of the Council of the League of Nations, as the 
Principal Allied and Associated Powers, or as members of the Repar- 
ation Commission. Let us consider the power given these nations in 
the respective capacities. 


A. THE COUNCIL OF THE LEAGUE OF NATIONS 


The Council consists of representatives of the Principal Allied and 
Associated Powers, together with representatives of four other mem- 
bers of the League, who are to be selected by the Assembly from 
time to time at its discretion. With the approval of the majority of 
the Assembly, the Council either may name additional members of 
the League whose members shall always be members of the Council, 
or may increase the number of members of the League to be selected 
by the Assembly for representation on the Council.*° 

Under the Covenant of the League of Nations, the powers of the 
Assembly, in which the representation is far more liberal, are insigni- 
ficant in comparison with those of the Council. Contrast is first 
presented in that while ‘‘The Assembly shall meet at stated intervals 


26 Conditions of Peace, Art. 4, Extract from Congressional Record, 66th Cong., 
Ist sess., June 9, 1919. 
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and from time to time as occasion may require,’’** ‘‘ The Council shall 
meet from time to time as occasion may require, and at least once a 
year.’’*® Again, international disputes are first to be submitted to 
the Council, which may refer them to the Assembly at the request 
of either party to the dispute, with the proviso that ‘‘a report made 
by the Assembly, if concurred in by the representatives of those Mem- 
bers of the League represented on the Council and of a majority of 
the other Members of the League, exclusive in each case of the repre- 
sentatives of the parties to the dispute, shall have the same force as a 
report by the Council concurred in by all the members thereof other 
than the representatives of one or more of the parties to the dis- 
pute.’’*° In this connection it is important to note that while Article 
4 provides that ‘‘Any Member of the League not represented on 
the Council shall be invited to send a representative to sit as a mem- 
ber at any meeting of the Council during the consideration of matters 
especially affecting the interests of that Member of the League,’’ the 
effect of this is practically nullified by the exclusion of the votes of 
the representatives of parties to a dispute which is before the Council. 
Finally, it is significant that the Council has the power to decide 
whether a dispute between two parties arises ‘‘out of a matter which 
by international law is solely within the domestic jurisdiction’’ of 
either party, in which ease ‘‘the Council shall so report, and shall 
make no recommendation as to its settlement.’’ *° 

The additional articles relating to the powers of the Council may 
be enumerated as follows: 

(1) Article 8. The Council shall formulate plans for the reduc- 
tion of national armaments for the consideration and action of the 
several governments. ‘‘ After these plans shall have been adopted by 
the several governments, the limits of armaments therein fixed shall 
not be exceeded without the concurrence of the Council.’’ 

(2) Article 16. ‘‘Should any Member of the League resort to war 
in disregard of its covenants under Articles 12, 13 or 15, . . . it shall 
be the duty of the Council . . . to recommend to the several govern- 
ments concerned what effective military or naval force the Members 
of the League shall severally contribute to the armed forces to be 
used to protect the covenants of the League.’ 

(3) Article 26. ‘‘Amendments to this Covenant (the Covenant 


27 Conditions of Peace, Art. 3. 29 Jbid., Art. 15. 
28 Jbid., Art. 4. 30 Jbid., Art. 15. 
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of the League of Nations) will take effect when ratified by the Mem- 
bers of the League whose representatives compose the Council and 
by a majority of the Members of the League whose representatives 
compose the Assembly.’’ 

(4) Part III. Section IV. Annex Chapter II. Paragraphs 16, 17 
and 33. The government of the Saar Basin is to be entrusted to a 
Commission which shall consist of five members chosen by the Council, 
and will include one citizen of France, one native inhabitant of the 
Saar Basin, not a citizen of France, and three members belonging to 
three countries other than France or Germany. France and Germany 
agree that any dispute as to the interpretation of the provisions of 
the treaty concerning the Saar Basin shall be submitted to the said 
Commission, and the decision of a majority of the Commission shall 
be binding on both countries. 

(5) Article 80. Germany agrees that the independence of Austria 
‘*shall be inalienable, except with the consent of the Council of the 
League of Nations.”’ 

(6) Article 280. The obligations imposed on Germany by Articles 
264-270, which concern customs regulations, duties, and restrictions, 
and by Articles 271-272, which concern shipping, ‘‘shall cease to have 
effect five years from the date of the coming into force of the present 
Treaty, unless otherwise provided for in the text, or unless the Coun- 
cil of the League of Nations shall, at least twelve months before the 
expiration of that period, decide that these obligations shall be main- 
tained for a further period with or without amendment.’’ 

Article 276, which relates to the treatment of nationals of Allied 
and Associated Powers, ‘‘shall remain in operation, with or without 
amendment, after the period of five years for such further period, 
if any, not exceeding five years, as may be determined by a majority 
of the Council of the League of Nations.’’ 

(7) Article 378. The stipulations of the treaty in regard to the 
following subjects may be revised by the Council any time after five 
years from the coming into force of the present treaty, or may be 
prolonged beyond that period of five years by the Council: 


(a) Ports, waterways and railways (Articles 321-330, 332). 
(b) International transport (Articles 365, 367-369). 
(8) Part XIII of the treaty relates to the establishment of an 
International Labor Organization. The organization is to consist 
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of a general conference of representatives, to be composed of four 
representatives of each member, and of an International Labor Office, 
controlled by a Governing Body. Even in this organization, the 
Council of the League of Nations is given dominant influence, in that 
of the twenty-four members of the Governing Body, eight are to be 
nominated by the members which the Council may decide are of 
greatest industrial importance.*' 


B. THE PRINCIPAL ALLIED AND ASSOCIATED POWERS 


1. In Tchecko-Slovakia and Poland. 

(a) Article 83. ‘‘A commission composed of seven members, five 
nominated by the Principal Allied and Associated Powers, one by 
Poland and one by the Tchecko-Slovak State, will be appointed fifteen 
days after the coming into force of the present treaty to trace on the 
spot the frontier line between Poland and the Tchecko-Slovak State.’’ 

(b) Article 86. ‘‘The Tchecko-Slovak State accepts and agrees 
to embody in a treaty with the Principal Allied and Associated Powers 
such provisions as may be deemed necessary by the said Powers to 
protect the interests of inhabitants of that State who differ from the 
majority of the population in race, language or religion. 

‘The Tchecko-Slovak State further accepts and agrees to embody 
in a treaty with the said Powers such provisions as they may deem 
necessary to protect freedom of transit and equitable treatment of the 
commerce of other nations.’’ 

(c) Article 93 provides for the making of treaties between Poland 
and the Principal Allied and Associated Powers, similar to those to 
be made between those Powers and Tchecko-Slovakia in accordance 
with Article 86. 

2. In East Prussia. 

(a) Articles 94-97. The areas bordering on East Prussia, defined 
in Articles 94 and 96, are each to be placed under the authority of 
commissions of five, appointed by the Principal Allied and Associated 
Powers. Plebiscites are to be held in each of the areas, after which, 
the boundary lines are to be fixed by the Principal Allied and Asso- 
ciated Powers. It is important to note that in fixing the boundaries, 
the Powers are not bound to follow the wishes of the population as 
shown by the plebiscite. 

31 Conditions of Peace, Art. 393. 


560 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


3. In Schleswig. 


(a) Article 109. ‘‘The said zone (defined in the first clauses of 
the article) shall immediately be placed under the authority of an 
International Commission, composed of five members, of whom three 
will be designated by the Principal Allied and Associated Powers; 
the Norwegian and Swedish Governments will each be requested to 
designate a member; in the event of their failing to do so, these two 
members will be chosen by the Principal Allied and Associated 
Powers. ’’ 

(b) Article 110. After the result of the plebiscite in Schleswig 
is known, the frontier line is to be traced by a Commission of seven, 
five of whom are to be nominated by the Principal Allied and Asso- 
ciated Powers, one by Germany and one by Denmark. 


4. In Germany. 

(a) Article 118. The Principal Allied and Associated Powers 
are to decide, in agreement with third Powers where necessary, the 
measures in accordance with which Germany shall renounce all her 
rights and titles in territory outside her European frontiers. 

(b) The Principal Allied and Associated Powers are to be notified 
of: (1) the points where the German ammunition is stored (Article 
166); (2) the armament of the German forts at the date the treaty 
comes into effect, the strength of which is not to be exceeded there- 
after (Article 167); (3) the location and number of the German fac- 
tories for the manufacture of war materials, which the Principal 
Allied and Associated Powers must approve (Article 168); (4) the 
nature and mode of manufacture of all explosives, toxic substances, 
and other chemical preparations used by Germany during the war 
(Article 172); (5) the hydrographical information in the possession 
of Germany concerning the channels and adjoining waters between 
the Baltic and North Seas (Article 195). 

(ce) The Principal Allied and Associated Powers are to determine: 
(1) the number of mine-sweepers Germany may keep (Article 182) ; 
(2) the allowance of arms, munitions and war material for the Ger- 
man fleet (Article 192); (3) the areas of the Baltic which Germany 
must keep clear of mines (Article 193). 

(d) Article 203. ‘‘All the military, naval and air clauses con- 
tained in the present treaty, for the execution of which a time-limit 
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is prescribed, shall be executed by Germany under the control of 
Inter-Allied Commissions especially appointed for this purpose by 
the Principal Allied and Associated Powers.’’ 

(e) Article 433. All German troops in the Baltic Provinces and 
Lithuania ‘‘shall return to within the frontiers of Germany as soon 
as the Governments of the Principal Allied and Associated Powers 
shall think the moment suitable, having regard to the internal situa- 
tions of these territories.’’ 


5. International River Commissions. 

As our last evidence of the powers given the Principal Allied and 
Associated Powers, it is significant to note the extent to which they 
are represented on the international commissions for the administra- 
tion of the Elbe, the Oder, the Danube and the Rhine. 

On the International Commission for the Elbe, Great Britain, 
France and Italy are each to have one representative, on that for the 
Oder, Great Britain and France are to be similarly represented (Ar- 
ticles 340 and 341). The European Commission of the Danube is 
to consist only of the representatives of Great Britain, France, Italy 
and Roumania, and the same nations are each to have one repre- 
sentative on the International Commission for the Danube, the com- 
petence of which begins where that of the European Commission 
of the Danube ends (Articles 346 and 347). Of the nineteen members 
of the Central Commission of the Rhine, France is to appoint four 
and in addition the president of the Commission, Great Britain and 
Italy each two. (Article 355.) 


C. THE REPARATION COMMISSION. 


1. Part VIII, Annex II, Clauses 2-3. ‘‘Delegates to the Com- 
mission shall be nominated by the United States of America, Great 
Britain, France, Italy, Japan, Belgium and Serbia. Each of these 
Powers will appoint one delegate. . . . On no occasion shall the dele- 
gates of more than five of the above Powers have the right to take 
part in the proceedings of the Commission and to record their votes. 
The delegates of the United States, Great Britain, France and Italy 
shall have this right on all occasions. The delegate of Belgium shall 
have this right on all occasions other than those referred to below. 
The delegate of Japan shall have this right when questions relating to 
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damage at sea, and questions arising under Article 260 of Part IX 
(Financial Clauses) in which Japanese interests are concerned, are 
under consideration. The delegate of the Serb-Croat-Slovene State 
shall have this right when questions relating to Austria, Hungary or 
Bulgaria are under consideration. 

‘*Such of the other Allied and Associated Powers as may be inter- 
ested shall have the right to appoint a delegate to be present and 
act as Assessor only while their respective claims and interests are 
under examination or discussion, but without the right to vote.’’ 
Article 235. The Reparation Commission shall decide the 


amount of the installments and the manner of payment of the in- 
demnity, the equivalent of 20,000,000,000 gold marks, to be paid by 
Germany during 1919, 1920 and the first four months of 1921. Out 
of this sum shall be met the expenses of such supplies of food and raw 
materials as the Governments of the Principal Allied and Associated 
Powers deem essential to enable Germany to meet her obligations for 
reparation. 

3. Part VIII, Annex III, clause 5. The Reparation Commission 
will notify Germany of the tonnage of merchant ships to be built in 
German yards for the account of the Allied and Associated Govern- 
ments. 

4. Part VIII, Annex VI, clauses 1,2 and4. The Reparation Com 
mission is given the option of demanding from Germany 50% of the 
dyestuffs and chemical drugs in Germany or under German control 
on the date of the coming into force of the treaty, and from that date 
until January 1, 1920, and in any subsequent period of six months 
until January 1, 1925, of demanding 25% of the German production 
of any dyestuff or chemical drug. 

5. Article 254. The Reparation Commission is to decide what pro- 
portion of the German debt shall be borne by each of the nations to 
which German territory is ceded. 

6. Articles 428-430. As a guarantee for the execution of the treaty 
by Germany, the German territory west of the Rhine, together with 
the bridgeheads, is to be oceupied by Allied and Associated troops for 
fifteen years from the coming into force of the treaty. If the condi- 
tions of peace are faithfully executed, the occupation will be succes- 
sively restricted at intervals of five years. But, and in many ways 
this is the most ominous provision of the Treaty, ‘‘In case either dur- 


ind the occupation or atter the « rpiration of the fiftes years refe rred 
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to above, the Reparation Commission finds that Germany refuses to 
observe the whole or part of her obligations under the present Treaty 
with regard to reparation, the whole or part of the areas specified in 
Article 429 will be reoccupied immediately by the Allied and Asso- 


ciated forces.’ 
CONCLUSION. 


Since Grotius evolved a detailed system of international law, the 
doctrine of the equality of nations has held an important position. 
Until the twentieth century, publicists stressed one implication of 
the doctrine, namely that ‘‘ What is lawful or unlawful for one nation 
is equally lawful or unlawful for every other nation.’’ With the 
growing interdependence of nations and the appearance of rudimen- 
tary organs of international government, the doctrine attained broader 
and deeper significance so that we found certain conclusions justified : 
(1) Nations have equal status in the formation of international law; 
(2) nations are equal before the law and have equal power in its 
application by an international judiciary; (3) in international ad- 
ministration, the doctrine of equality must give way to the primacy 
of the great Powers.** 

The first implication of the doctrine of equality is neither applied 
nor disregarded in the Treaty of Versailles, for the treaty does not 
alter the processes of making international law. The second implica- 
tion is disregarded in the treaty in that the tribunal to try the former 
Emperor of Germany is to be composed of but five judges, to be ap- 
pointed by the United States, Great Britain, France, Italy and Japan. 
On the other hand, a new implication of the doctrine, one which has 
not vet received explicit definition, namely, that on highways or in 
zones, international or under international control, nations have equal 
rights of passage and trade, was recognized and sanctioned by so many 
provisions of the treaty that it must be regarded as firmly established. 

Finally, the only possible conclusion from the provisions of the 
treaty relating to the administration of international affairs is that 
they crystallize the primacy of five nations, the United States, Great 
Britain, France, Italy and Japan. That primacy is defined by the 
introductory clauses of the treaty; it is recognized throughout, in 
that these nations are empowered to administer almost every phase 


82 Supra., p. 552. 


i 
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of international affairs. The Treaty of Versailles entrusts to those 
nations the peace of Europe, in fact, the peace of the world. The 
significance of this for our subject is that the doctrine of equality has 
been abandoned so far as it relates to international administration. 
Nations had unequal status in the administration of international 
affairs before the Treaty of Versailles, though the inequality was not 
yet defined ; the treaty provides that definition. 

It is almost incredible that the crystallization of the inequality of 
nations in international administration should not result in the in- 
vasion by inequality of the status of nations in the formation and 
application of international law. Evidence is not lacking that the 
invasion has already begun. As we have already noted, where inter- 
national law is defined by international legislation, as at The Hague 
Conference, legal equality is accompanied by inequality of influence. 
And, although it has best served our purpose to regard the functions 
of the League of Nations as primarily administrative, it may be logi- 
eally contended that certain functions of the League, those relating to 
the settlement of international disputes, are judicial, and that there- 
fore, since only nine nations are represented on the essential organ 
of the League, the Council, nations have already unequal status in 
the application of international law. We can only conclude with 
Westlake that 


We are in the presence of a process which in the course of ages 
may lead to organized government among states, as the indispensable 
condition of their peace, just as organized national government has 
been the indispensable condition of peace between private individuals. 
The world in which the largest intercourse of civilized men has been 
from time to time carried on has not always been distributed into 
equal and independent states, and we are reminded by what we see 
that it may not always be so distributed.** 


33 Westlake, V. I, p. 322. 


THE UNDERSTANDINGS OF INTERNATIONAL LAW 


By Quincy WRIGHT 
Assistant Professor of Political Science, University of Minnesota 


‘‘The preamble of a statute,’’ says Justice Story, ‘“‘is a key to open 
the mind of the makers as to the mischiefs which are to be remedied, 
and the objects which are to be accomplished by the provisions of the 
statute.’’' With a phrase in the preamble, Marshall, Story and Web- 
ster unlocked the door to the accepted construction of the United 
States Constitution.2 Perhaps the preamble of the League of Na- 
tions Covenant will prove useful for the interpretation of that in- 
strument. Many phrases of the Covenant, such, for instance, as those 
giving the Council power to ‘‘submit,’’ ‘‘propose,’’ ‘‘advise,’’ ‘‘ree- 
ommend,’’ ‘‘take measures,’’ ete., change character entirely accord- 
ing as we interpret them literally, analogically, or in the light of pre- 
existing international law. To decide which standard to adopt we 
must get the intent of the drafters, and for this we look to the pre- 
amble. The phrase ‘‘understandings of international law’’ seems 


important in this connection.* 


1 Story, Commentaries on the Constitution, sec. 459. 

2*“We, the People of the United States.” See Marshall, C. J., in McCulloch v. 
Maryland, 4 Wheat. 403; Story, J., in Martin v. Hunter’s Lessee, 1 Wheat. 304; 
Webster in debate with Hayne, Jan. 26-27, 1830, Cong. Debates, 21st Cong., Ist 
sess., VI, Part. I, pp. 58 et seg.; and general discussion, Corwin, The Doctrine of 
Judicial Review, 1914, p. 81; Willoughby, Constitutional Law, sec. 20; Watson, 
The Constitution of the United States, 1910, pp. 93 et seq. 

3“One is curious to know,” says Professor Philip Marshall Brown, “what lay 
behind the thought of the draftsman who penned the phrase ‘understandings of 
international law.’ Did he have any conception of a definite system of law— 
imperfect to be sure—but in the process of orderly development? Or did he 
conceive of international law merely as a gentleman’s agreement on a par with 
‘regional understandings’ referred to in another part of the Covenant, and other 
diplomatic, political understandings? The problem is intriguing.” (This 
JOURNAL, 13: 739, Oct., 1919.) See also Q. Wright, American Political Science 
Review, 13: 556, November, 1919. The English and French texts of the treaty 
are printed in Sen. Doc. No. 85, 66th Cong., Ist sess. 
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“The High Contracting Parties, in “Les Hautes Parties Contractantes, 
order to promote international cojpera- considerant que, pour développer la co 
tion and to achieve international peace opération entre les nations et pour leur 
and security garantir la paix et la sdreté, il importe 

by the acceptance of obligations not d’accepter certaines obligations de ne 

to resort to war, pas recourir & la guerre, 

by the prescription of open, just and dentretenir au grand jour des re 

honorable relations between na lations internationales fondées sur 
tions, la justice et ’honneur, 

by the firm establishment of the d’observer rigoureusement les pre 

understandings of international lau scriptions du droit international 

as the actual rule of conduct reconnues désormais comme régle 

among Governments, and de conduite effective des Gouverne 
ments, 

by the maintenance of justice and a de faire régner la justice et de re 

scrupulous respect for all treaty specter scrupuleusement toutes les 

obligations in the dealings of or obligations des traités dans les rap 

ganized peoples with one another, ports mutuels des peuples or 
ganisés, 

Agree to this Covenant of the League Adoptent le présent Pacte qui in 
of Nations.” stitue la Société des Nations 


Is the term ‘‘understandings’’ intended to characterize interna 
tional law in general or is it intended to distinguish one portion of 
international law from other portions? To the writer the latter seems 
more reasonable, when we notice that part of international law seems 
to be given a more vigorous sanction in the next line. While the 
‘understandings of international law’’ are merely to be firmly es- 
tablished, ‘‘justice . . . in the dealings of organized peoples with one 
another ’’* is to be maintained. 

Let us examine the terminology of this preamble more fully. Con- 
sider the four phrases setting forth the means by which the objects 
of the Covenant are to be attained. Evidently the sanctioning words 
were selected with great care. ‘‘Accept’’ (ad capere, to take for) 
imports an active engagement of the will of the party,° while ‘‘pre- 
scribe’’ (pre scribere, to write before) imports a passive appeal to 

4This phrase seems synonymous with “unwritten principles of international 
law.” “To ascertain,” said Chief Justice Marshall, “that (portion of the law of 
nations) which is unwritten we resort to the great principles of reason and 
justice.” Bentzon v. Boyle, 9 Cranch, 191, 198 (1815). 

5 “To receive is frequently a passive act; whatever is offered or done to another 
is received; but to accept is an act of choice.” (Crabb’s English Synonyms.) 
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the intelligence of the party.° The same is true of the French equiv- 
alents ‘‘accepter’’ and ‘‘entretenir.”” The members of the League 
actively accept obligations not to resort to war, while they passively 
agree to observe the open, just and honorable relations prescribed 
for them. To continue, ‘‘establish’’ (stabilis from stare, to stand) 
maintain’’ 


ae 


imports a sanction by passive external conditions,’ while 
(manus teneo, to hold by the hand) imports a sanctioning by active 
external agency.* The French terms ‘‘observer rigouwreusement’’ and 
‘*faire r€égner’’ give greater emphasis to this distinction. Thus, while 
the League will merely encourage conditions under which understand- 
ings of international law may become established, it will actively 
maintain justice and a scrupulous respect for treaty obligations. 

The ‘‘obligations’’ to be accepted by and the ‘‘relations’’ to be 
prescribed for the members of the League enjoy a less objective sanc- 
tion than the ‘‘understandings’’ to be established and tke ‘‘ justice’ 
to be maintained by the League. The first two impose moral obliga- 
tions, the last two legal obligations. But as between the last two, 
clearly the obligations imposed by the last are more objectively sanc- 
tioned. They are legal obligations in the strict sense as used by the 
Austinian jurists, to be enforced by the authority of established judi- 
cial bodies,'® as opposed to legal obligations of the kind imposed by 

6“To dictate is a greater exercise of authority than to prescribe. To prescribe 
partakes altogether of the nature of counsel, and nothing of command; it serves 
as a rule to the person prescribed, and is justified by the superior wisdom and 
knowledge of the person prescribing.” (Crabb.) 

7“To institute is always the immediate act of some agent; to establish is 
sometimes the effect of circumstances.” (Crabb.) 

8“To sustain and support are frequently passive, maintain is always active. 
Sustain and support may also imply an active exercise of power or means which 
brings them still nearer to maintain.” (Crabb.) 

®See Wright, Minnesota Law Review, 4: 33 (December, 1919), Columbia Law 
Review, 20: 145-148 (February, 1920); Bernard, Four Lectures on Subjects 
connected with Diplomacy, London, 1868, p. 164; President Wilson, Statement 
to Senate Foreign Relations Committee, Aug. 19, 1919, 66th Cong., Ist sess., 
Sen. Doc. No. 106, pp. 502, 507, 514, 517, 534-535. 

10 Austin, Jurisprudence, 4th ed., 1: 79, 88, 2: 510; Holland, Jurisprudence, 
llth ed., p. 42; Gray, The Nature and Sources of the Law, p. 82; Salmond, 
Austin’s emphasis upon the origin of true law in the com- 


Jurisprudence, p. 9. 
mand of superior authority has not been insisted upon by his successors, but 


they have followed him in insisting upon its sanction by regular judicial 
authority backed by the power of the state. 
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international law in the past, sanctioned largely by habit and custom.” 

Although legally the French and English texts of the treaty are 
equally authentic,’* the preamble appears to have been first drafted 
in English,'* hence the English text furnishes the better evidence of 
the actual intent of the drafter. However, the French text emphasizes 
even more forcibly the same distinctions. Obligations acceptées and 
relations entretenues au grand jour (kept in the open) are less ob- 
jectively sanctioned than prescriptions observées rigowreusement. 
While justice faite régner is the most positively enforced of all. 

The progression seemingly intended by these four preamble clauses 
toward obligations of an increasingly legal character,’* together with 
the exactness with which corresponding distinctions are recognized 
in the body of the Covenant,'® indicates that the drafters of the Cov- 
enant meant by the ‘‘understandings of international law’’ a body 
of practice and usage to be somewhat less objectively sanctioned than 


11 Root, the Sanctions of International Law, this JouRNAL, 2: 451; Lawrence, 
Principles of International Law, sec. 9; Willoughby, The Legal Nature of Inter- 
national Law, this JOURNAL, 8: 357; Wright, the Enforcement of International 
Law through Municipal Law in the United States, U. of Illinois Studies in the 
Social Sciences, 5: 12. 

12 Treaty of Versailles, Art. 440. 

13 Infra, note 35. 

14 The four types of obligation may be described as (1) political or pragmati- 
cally moral, (2) moral, (3) conventional or quasi-legal, and (4) legal. The 
first is sanctioned by the will and power of each state, the second by the intelli- 
gence and understanding of each state, the third by the intelligence and 
understanding of all states in the League, and the fourth by the will and power 
of the community of states or the League of Nations. 

15 Thus “obligations not to resort to war” are accepted with reference to wars 
of conquest (Art. 10) and wars without preliminary attempts at pacific settlement 
(Art. 12). Principles making for “open, just and honorable relations between 
nations” are prescribed in reference to disarmament (Art. 8), mandatories ( Art. 
22) and international codperation (Art. 23). “Understandings of international 
law are to be established as to the sphere of action of the League and the 
maintenance of peace (Arts. 3, 4, 11), as to just and proper measures for the 
settlement of non-justiciable disputes (Art. 15) and as to the Monroe Doctrine 
(Art. 21.) “Justice and a scrupulous respect for all treaty obligations in the 
dealings of organized peoples with one another” are to be maintained by the 
arbitration or judicial settlement of “disputes as to the interpretation of a 
treaty, as to any question of international law, as to the existence of any fact 
which if established would constitute a breach of any international obligation, 
or as to the extent and nature of the reparation to be made for any such 


breach” (Art. 13). 
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principles of justice and treaty stipulations, but somewhat more 
objectively sanctioned than the obligation to abstain from war and 
to observe open, just and honorable relations. They conceived, we 
think, of a body of practice in the twilight zone of law, custom and 
morality comparable in character to much of international law as it 
has existed since Grotius’® and to much of constitutional law as the 
term is frequently employed in modern states."* 

As throwing further light on the ‘‘understandings of international 
law’’ it is to be noted that they consist of ‘‘rules of conduct among 
governments,’’ while the justice and respect for treaties required is 
‘‘in the dealings of organized peoples with one another.’’ The latter 
has to do with relations between states or nations, with international 
law in the strict sense of the word, or as Holland ealls it, ‘‘ private 
law writ large.’’'® The former, on the other hand, has to do with 
relations among governments, including presumably both national 
governments and supra-national organs. It has to do with interna- 
tional organization, rather than with international law in the strict 
sense. The ‘‘understandings of international law’’ form part of the 
constitutional law of the world, perhaps requiring greater flexibility 
than strict international law governing the relations of states. 

Thus from the context we gather that ‘‘the understandings of 
international law’’ consist of that portion of international law not 
embodied in formal principles of justice, but sanctioned by general 
assent and dealing especially with the organization of international 
society. 

The term ‘‘understanding’’ might easily lead us far afield, as for 
instance to Locke’s Essay on the Human Understanding, to Kant’s 
distinction between reason (vernunft) and understanding (verstand), 
Berkeley’s distinction between the will and the understanding, and 
the distinction in King James’s Bible between wisdom and under- 


16 Supra, note 11. 

17 Careful writers distinguish between constitutional law, constitutional history, 
and constitutional conventions. (See Dicey, The Law of the Constitution, 8th 
ed., chap. 1, especially pp. 21 et seg.) Public law, in the absence of effective 
international organization, can hardly have the entirely objective sanction of 
private law because the judge is also a party at interest. The state is both 
judge and party. The independence of the judicial arm of the government in 
modern states, however, is usually so carefully protected that decisions on public 
law are almost as objective as on private law. 

18 Holland, Studies in International Law, p. 151, Jurisprudence, 11th ed., p. 389. 
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standing. We will, however, confine ourselves to the dictionaries, 
which usually agree on four definitions, two having to do with a 
faculty or power of the mind, and two with the content of mind. 

Thus ‘‘understanding’’ may mean ‘‘the knowing power in general; 
intelligence; wit’’** as when Isaiah speaks of the ‘‘spirit of wisdom 
and understanding ;’’ *° or it may mean ‘‘the representative faculty; 
the power of abstract thought; the logical power’’ ** which Berkeley 
referred to as ‘‘the understanding’’ in distinction from ‘‘the will.’’ * 
With these two meanings we are not concerned, except to note that 
‘*the understanding’’ as used by philosophers is a very comprehen- 
sive term. If one has ‘‘understanding’’ he has powers of both per- 
ception®*® and judgment,”* and has used them to acquire both knowl- 
edge and wisdom.*® Though some would make the faculty slightly 
lower than intellect 7° and reason,*" it seems that if ‘‘the understand- 

19 Century Dictionary. 

20 Isaiah, XJ: 2. 

21 Century. 

22 Infra, note 28. 


23“°The power of perception is that which we call the understanding.” Locke, 
Essay on the Human Understanding, 2: 21, sec. 5. 
24 “Understanding may be represented as the faculty of judging.” Kant, 


Critique of Pure Reason (Bohn), p. 57. 

25 Knowledge seems to be somewhat less than wisdom, as in Tennyson’s 
Locksley Hall; “Knowledge comes but wisdom lingers,” while wisdom is less 
than understanding, as in Proverbs, JV: 7; “Wisdom is the principal thing; 
therefore get wisdom; and with all thy getting get understanding.” Knowledge 
implies familiarity with things and their properties, wisdom with means and 
ends; knowledge is theoretical, wisdom practical, understanding both. This dis- 
tinction between the equivalent Latin terms, scientia, sapientia and 
was familiar to the scholastics. See Taylor, The Medieval Mind, 1911, 2: 
405, 481. 

26 “Intellect being a matured state of the wnderstanding, is most properly 


itellectus 


applied to efforts of those who have their powers in full vigor; we speak of 
understanding as the characteristic distinction between man and brute; but 
human beings are distinguished from one another by the measure of their 


intellect.” (Crabb.) 

27 Kant divided the cognitive faculty into the sensibility (Sinnlichkeit) which 
forms intuitions; the understanding (verstand) which thinks concepts and judg 
ments; and the reason (vernunft) which attains ideas. Critique of Pure Reason 
(Bohn), p. 212. “Understanding is discursive and hence based on premises and 
hypotheses themselves not subjected to reflection, while . reason appre- 
hends in one immediate act the whole system, both premise and inference, and 
thus has complete or unconditioned validity.” (Baldwin, Dictionary of Philosophy 
and Psychology, 2: 725.) 
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ing’’ is convinced, assent is complete though consent of the will may 
still be lacking.** 

As a content of mind ‘‘understanding’’ may mean ‘‘the facts or 
elements of a case as apprehended by any one intelligence.’’*® Thus 
we might say, ‘‘America’s understanding of the Monroe Doctrine 
differed from England’s in 1895.’’ Or it may mean ‘‘an agreement 
between two or more persons, an informal compact.’’*° For example, 
the British Official Commentary on the League of Nations Covenant 
says ‘‘ At first a principle of American foreign policy, it (the Monroe 
Doctrine) has become an international understanding.’’*' Clearly 
the second of these two usages is the one intended in the Covenant. 
‘The understandings of international law’’ are usages upon which 
the understanding of all parties concerned has met, even though 
formal evidence of this concurrence is lacking. It is to be particu- 
larly noted that while an ‘‘understanding’’ lacks evidence of consent 
by the will of the parties, and hence lacks the formal validity of a 
treaty or contract, it may have an even greater practical validity, 
because both parties fully ‘‘understand”’ its utility and significance. 

Now confusion seems to have arisen from interpreting ‘‘under- 
standings’’ with the first meaning. Professor Brown says, criticising 
the phrase, ‘‘The law of nations is to be regarded first, as not having 
been clearly understood.’’**? It is only too clear that portions of 
international law have been differently understood by different na- 
tions.** If we think of an ‘‘understanding’’ as ‘‘the facts or elements 


28“A spirit,” says Berkeley, “is one simple, undivided, active being—as it 
perceives ideas it is called the understanding, and as it produces or otherwise 
operates about them it is called the will.” (Of the Principles of Human Knowl- 
edge, sec. 27.) The schoolmen had argued as to the superiority of understanding 
(intellectus) or will (voluntatis), Aquinas holding for the former and Scotus 
for the latter. Taylor, op. cit., 2: 440, 515. On the distinction between “assent” 
and “consent” see Wright, Minnesota Law Review, 4: 17 (Dec., 1919). 
29Standard Dictionary. The following definition and illustration from the 
Century seems about equivalent: “The act of one who understands or compre- 
hends. ‘The Children of Issachar which were men had understanding of the 
times.’ I Chron. XY//; 32.” See also use of “understood” infra, note 33. 


30 Century. 

81 Pollock, The League of Nations, London, 1920, p. 216. 

82 This JouRNAL, 18: 738 (October, 1919). 

33“The law of nations is in part unwritten and in part conventional. To 
ascertain that which is unwritten, we resort to the great principles of reason and 
justice; but, as these principles will be differently unders‘ood by different nations 
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of a case as apprehended by any one intelligence’’ we naturally infer 
that the term ‘‘understandings of international law’’ has reference 
to this variety of interpretations. Once fix clearly in mind, however, 
that the term ‘‘understandings’’ is used to signify informal agree- 
ments and the criticism disappears. Instead of suggesting that the 
law of nations has not been understood, it suggests that there is a 
portion of international law which exists, not in formal treaty or 
established principle, but merely because it is understood by all na- 
tions. The French equivalent ‘‘ prescriptions ** du droit international’’ 
perhaps suggests usage and custom, rather than intellectual conviction, 
as the source of this portion of international law. 

Fortunately, we are not confined to textual interpretation and 
abstract definition. There seems to be at hand more concrete evi- 
dence of the intent of the drafter of the preamble of the Covenant. 
Apparently this phraseology was the work of President Wilson.** 


under different circumstances, we consider them as being, in some degree, fixed 


and rendered stable by a series of judicial decisions. The decisions of the courts 
of every country, so far as tucy sre founded upon the law common to every 
country, will be received, not as authority, but with respect. The decisions of 
the courts of every country show how the law of nations, in the given case, is 
understood in that country, and will be considered in adopting the rule which 
is to prevail in this.” (Marshall, C. J., in Bentzon v. Boyle, 9 Cranch 191, 
198, 1815.) 

84 The French term prescription as here used is practically equivalent to the 
English term as used in law. But this usage must be distinguished from the 
usage in an earlier phrase of the English text of the preamble. In English, 
prescription may mean something accepted because of the superior knowledge of 
the prescriber, as a physician’s prescription (see supra, note 6), or it may mean 
something accepted because of the passage of time, as a title to land obtained by 
long possession. 

35 During the Senate hearings on September 19, 1919, the following colloquy 
took place: 

“Senator Knox. Do you have a copy of the President’s original proposition 
for a league of nations with you? 

Mr. William C. Bullitt (Chief of Division of Current Intelligence Summaries 
on Peace Mission). I have, sir. 

Senator Knox. Will you produce it? 

Mr. Bullitt. I have this in two forms. I happen to have a rather curious 
document here, which I hope may be returned to me, inasmuch as it is a unique 
copy. It is the President’s original proposal, written on his own typewriter, I 
believe, which was presented to me on January 10 (1919) by Col. House, with an 
inscription on the top of it.” 

The preamble of the document referred to is as follows: 

“In order to secure peace, security, and orderly government by the prescrip 
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I quote from his Constitutional Government in the United States 
given as lectures at Columbia University in 1907 and published in 1908. 


That was the beginning of constitutional government, and shows 
the nature of that government in its simplest form. There at Runny- 
mede a people came to an understanding with its governors, and 
established once for all that ideal of government which we now call 
‘*constitutional’’—the ideal of government conducted upon the basis 
of definite understanding, if need be of a formal pact, between those 
who are to submit to it and those who are to conduct it, with a view to 
making government an instrument of the general welfare rather than 
an arbitrary self-willed master, doing what it pleases,—and particu- 
larly for the purpose of safeguarding individual liberty. (p. 3.) 

Our own legislatures were of the same character and origin. Their 
liberties and functions grew by similar processes, upon similar under- 
standings, out of the precedents and practices of colonial laws and 
charters and the circumstances of the age and place. (p. 13.) 

We may summarize our view of constitutional government by saying 
that its ultimate and essential objects are: . . . 3d. To put into 
the hands of every individual, without favor or discrimination, the 
means of enforcing the understandings of the law alike with regard 
to himself challenging every illegal act that touches him. (p. 24.) 

Only in the courts can the individual citizen set up his private right 
and interest against the government by an appeal to the fundamental 
understandings upon which the government rests. In no other gov- 
ernment but our own can he set them up even there against the govern- 
ment. (p. 143.) 

Throughout these lectures I have described constitutional govern- 
ment as that which is maintained upon the basis of an intimate under- 
standing between those who conduct government and those who obey 
it. (p. 183.) 

Constitutional government can be vital only when it is refreshed 
at every turn of affairs by a new and cordial and easily attained 
understanding between those who govern and those who are governed. 


(p. 222.) 


tion of open, just, and honorable relations between nations, by the firm estab- 
lishment of the understandings of international law as the actual rule of conduct 
among governments, and by the maintenance of justice and a scrupulous respect 
for all treaty obligations in the dealings of organized peoples with one another, 
the powers signatory to this covenant and agreement jointly and severally adopt 
this constitution of the league of nations.” 

The only changes in the preamble as finally adopted are an alteration in the 
opening phrase; addition of the phrase “by the acceptance of obligations not to 
resort to war;” omission at the end of the words “jointly and severally,” and 
substitution of “High contracting parties” for “powers signatory to this covenant,” 
of “agree” for “adopt” and of “covenant” for “constitution.” (66th Cong., Ist 
sess., Sen. Doc. No. 106, pp. 1164-1165.) 


574 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Evidently President Wilson liked the term ‘‘understandings.’’ In 
the index of this book it is made a special subject, followed by twenty- 
one page references. It is the essential element in his definition of 
constitutional government. We might almost call it the keynote of 
this whole book. 

It is interesting to notice that in Congressional Government, pub- 
lished in 1885, President Wilson showed no such fondness for the 
term. It does not appear in the index, and | find it only once in the 
text. On page 238 the practice of senatorial courtesy is referred to 
as ‘‘an understanding’’ which ‘‘grew up within the privacy of execu- 
tive sessions’’ where ‘‘there was the requisite privacy to shield from 
public condemnation the practice arising out of such an understand- 
ing.” This association of the term with secrecy and underhanded- 
ness has disappeared in the President’s conception of 1907. Evidently 
it was after 1885 that the general utility of the term appealed to him. 

While Congressional Government was being printed in America, 
The Law of the Constitution by A. V. Dicey was being printed in 
England. A few quotations from this widely known book will be 


pertinent. 


The truth is that both Bagehot and Professor Hearn deal and mean 
to deal mainly with political understandings or conventions *® and 
not with rules of law. (p. 20.) 

The authors who insist upon and explain the conventional charac- 
ter of the understandings which make up a great part of the consti- 
tution, leave unexplained the one matter which needs explanation. 
They give no satisfactory answer to the inquiry how it happens that 
the understandings of politics are sometimes at least obeyed as rigor- 
ously as the commands of law. .. . Meanwhile it is certain that un- 
derstandings are not laws, and that no system of conventionalism will 
explain the whole nature of constitutional law, if indeed ‘*‘constitu- 
tional law’ be in strictness law at all. (p. 21.) 

The rules which make up constitutional law, as the term is used in 
England, include two sets of principles or maxims of a totally distinct 


36 The term “conventions,” here used synonymously with “understandings,” 
has become more familiar and has been adopted by such writers as Anson (Law 
and Custom of the Constitution, 1: 76), and Lowell (The Government of England, 
1: 10-11). It must, of course, be distinguished from the use of the term “conven 
tion” in international law as practically synonymous with “treaty.” The two 
usages are in a sense opposed. “Conventional international law” is written, as 
opposed to the unwritten “customary international law;” whereas “conventions 
of the constitution” are for the most part, but not necessarily, unwritten. 
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character. The one set of rules are in the strictest sense ‘‘laws’’ 
since they are rules which (whether written or unwritten, whether 
enacted by statute or derived from the mass of custom, tradition or 
judge-made maxims known as the Common Law) are enforced by the 
courts; these rules constitute ‘‘constitutional law’’ in the proper 
sense of that term, and may for the sake of distinction be called col- 
lectively ‘‘the law of the constitution.’’ The other set of rules consist 
of conventions, understandings, habits, or practices which, though 
they may regulate the conduct of the several members of the sovereign 
power, of the Ministry, or of other officials, are not in reality laws at 
all since they are not enforced by the courts. This portion of con- 
stitutional law may, for the sake of distinction, be termed the ‘‘con- 


ventions of the constitution,’’ or constitutional morality. (p. 23.) 


Although it seems probable that President Wilson took the term 
understandings from Dicey, to whose work he refers in Constitutional 
Government (p. 147), it must be noticed that he has slightly varied 
its significance. Instead of contrasting ‘‘understandings,’’ which are 
not sanctioned by the courts, with ‘‘laws,’’ which are, he indicates 
that understandings may be, and in the United States are, enforced 
by the courts. Also he refers primarily to understandings between 
government and governed while Dicey writes of understandings be- 
tween various branches of government. With both writers, however, 
the essence of an understanding is its origin in agreement or assent 
and its flexibility. It is to be distinguished, on the one hand, from 
commands of superior authority and, on the other, from formal and 
inflexible rules and principles. 

Is the term ‘‘understandings’’ properly applicable to any portion 
of international law? So far as the term emphasizes origin in agree- 
ment, it but asserts the accepted opinion as to the source of all imter- 
national law.** 

The American Supreme Court has said: 


Undoubtedly, no single nation can change the law of the sea. That 
law is of universal obligation, and no statute of one or two nations 
ean create obligations for the world. Like all the law of nations, 


87 Doubtless, principles of international law are based on consent of the wills 
as well as assent of the understandings of the parties. Thus, even though all 
states have agreed upon the theoretical excellence of a rule, the rule is not 
international law unless they have also signified expressly or tacitly a willingness 
to be bound by it. General acceptance of a treaty “in principle” does not make 
the treaty law, though it may make it an understanding. See, also, supra, note 28. 


d 
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it rests upon the common consent of civilized communities. It is of 
force, not because it was prescribed by any superior power, but be- 
cause it has been generally accepted as a rule of conduct.** 


So also the British High Court of Justice: 


It is quite true that whatever has received the common consent 
of civilized nations must have received the assent of our country, and 
that to which we have assented along with other nations in general 
may properly be called international law, and as such will be ae- 
knowledged and applied by our municipal tribunals when legitimate 
occasion arises for those tribunals to decide questions to which doe- 
trines of international law may be relevant.*® 


Text writers are in accord. Thus Vattel: 


These three divisions of the law of nations, the voluntary, the con- 
ventional, and the customary law, form together the positive law 
of nations, for they all proceed from the agreement of nations; the 
voluntary law from their presumed consent; the conventional law 
from their express consent; and the customary law from their tacit 
consent. And since there are no other modes of deducing a law from 
the agreement of nations, there are but these three divisions of the 
positive law of nations.*° 


W. E. Hall says: 


States are independent beings subject to no control, and owning no 
superior. . . . If therefore states are to be subject to anything which 
ean either strictly or analogically be called law, they must accept 
a body of rules by general consent as an arbitrary code irrespectively 
of its origin, or else they must be agreed as to the general principles 
by which they are to be governed.** 


And Professor Brown, in the article referred to, commends our 
‘* Anglo-Saxon conceptions of a solid system of law that has grown 


up by custom and consent.’’ 


38 The Scotia, 14 Wall. 170 (1871). See also Bentzon v. Boyle, supra, note 33; 


The Paquette Habana, 175 U.S. 677 (1899). 

39 West Rand Central Gold Mining Co. v. Rex, L. R. (1905), 2 K. B. 391. 
See, also, Regina v. Keyn, L. R. (1876), 2 Ex. D. 63. 

40 Vattel, The Law of Nations, Introduction, sec. 27. Vattel recognizes a 
fourth type of international law, “the necessary law of nations,” founded on 
natural law or pure reason. I/bid., sec. 7. See, also, Grotius, De Jure Belli ac 
Pacis, Prolegomena, sec. 40. 41 Hall, International Law, 7th ed., p. 4. 
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The emphasis by the term ‘‘understandings’’ upon the accepted 
view of the source of international law in agreement and assent seems 
important to the writer. Especially so with reference to that part 
of international law having to do with international organization. 
There is concern in certain quarters lest the League of Nations be- 
come a Holy Alliance, dictating international law for weaker nations. 
Such a transfiguration of international law seems to have been con- 
templated by certain German jurists during the war. Wrote Josef 
Kohler in 1915: 

An international law based on international treaties can no longer 
be. International law is . . . a science which draws its guiding prin- 
ciples from the observation of life and its rational culture aims, forms 
them into conceptions and out of the conceptions constructs the par- 
ticulars of law. This is German science, for German science alone has 
been able to work in a systematic fashion. We must test the means 
which may be suitable; we must make the best choice and in this we 
must of course consult the expert. Science acts here as legislator. 
Naturally international law needs its sanction just as every branch 
of law does, but we shall as I hope be so vastly fortified by our vic- 
torious war that we can undertake the protection of international law 
just as centuries ago the Lombard Dante invoked the German Em- 
peror as the protector of law and the shield of justice.** 


An assertion that the League of Nations is to be based, not on arbi- 
trary authority, but on understandings among all parties concerned 
would seem appropriate in view of these fears and proposals. 

The implication of flexibility carried by the term understanding 
raises an issue upon which opinions are more likely to differ. We 
have noticed the apparent intention of the Covenant to maintain 
principles of justice and treaties ‘‘in the dealings of organized peoples 
with one another,’’ as distinguished from the intention to ‘‘firmly 
establish the understandings of international law as the actual rule 
of conduct among governments.’’ Is it desirable that this distinction 
should be preserved? Would it not be better to draft the whole of 
international law and international organization as permanent im- 
mutable rules and principles? 

There has been much discussion as to whether the time has arrived 
for formal codification of even recognized principles of international 
law. Some think that, as with the common law and with the Roman 


42 Kohler, Zeitschrift fur Vélkerrecht, 9: 5, trans., Michigan Law Review, 15: 
635-638. 


i 
‘ 
t 
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law in the great days of Ulpian and Papinian, international law 
should continue to develop from precedent to precedent rather than 
by definition in treaty or code. Premature definiteness is likely to 
suggest means of violating the spirit within the letter.“ 

However that may be of established portions of international law, 
certainly those portions relating to international organization are not 
yet ready for codification. Many writers find flexible constitutions 
better than rigid constitutions, even in long-established states.** Cer- 


43 See Baty, U. of Penna. Law Review, 63: 703 (June, 1915); Wright, “The 
Legal Nature of Treaties,” this JOURNAL, 10: 707 (Oct., 1916). 

44 Bagehot, The English Constitution, N. Y., 1893, p. 98; Bryce, Studies in 
History and Jurisprudence, 1: 139, et seqg.; Dicey, The Law of the Constitution, 
8th ed., pp. 122 et seg. American writers are inclined to resent the charge that 
their constitution is excessively “rigid.” (Jnfra, note 45.) In the narrow sense 
the distinction between a rigid and a flexible constitution depends upon the ease of 
amendment, i.e., the difference between the process of constitutional amendment 
and the process of ordinary legislation. The distinction, however, may be given a 
broader application, not to the constitution as a written document, but to the 
constitution considered as the entire body of rules, principles and conventions 
governing the organization and activity of the government. In this sense a 
constitution becomes more rigid as the provisions of the written constitution 
become more detailed. The formal document may be very difficult to amend, yet 
the constitution, in the broader sense, may be exceedingly flexible, provided the 
formal document is confined to the barest outlines of organization, leaving details 
to be filled in by legislative, executive, administrative or judicial interpretation 
and practice. Thus, the flexibility of a constitution varies not only with the 
ease of amendment, but also with the generality of expression and the degree of 
discretion allowed the interpreting authorities. Where, as on the continent of 
Europe, constitutions are usually left to the interpretation of the political de 
partments of government, they may change sporadically according to the whims 
of politics, though it must be noticed that administrative courts have tended to 
assume an increasingly judicial character and to extend their control of public law 
at the expense of purely political organs. Where, as in the United States, much 
of the constitution is interpreted by the ordinary courts, the constitution is likely 
to change slowly but continually. “I recognize,” says Justice Holmes, “that 
judges do and must legislate. But they can do so only interstitially. They are 
eonfined from molar to molecular motions.” (Southern Pacific v. Jensen, 244 
U. S. 205, 1917.) Where, as in England, a sharp distinction exists between the 
law and the conventions of the constitution, some portions, especially those dealing 
with the guarantees of individuals against the government, change slowly by 
judicial law-making and infrequent acts of parliament, while the conventions 
dealing especially with the relations of cabinet, Lords and Commons, change more 
rapidly with the play of party politics. (See Munro, The Government of the 
United States, New York, 1919, p. 59.) 
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tainly the world organization just a-borning would soon strangle in 
a rigid constitution. The drafters of the Covenant wisely saw that 
the organization of the League could only be prescribed in the barest 
outlines. The functions, procedure and powers of its organs and their 
relation to national governments must be free to develop by ‘‘under- 
standings,’’ as has the English Constitution for the past thousand 


years.** 


45 The successful creation of a “rigid” constitution for the United States in 1787 
may be thought to discredit this opinion. America, however, was much further 
advanced in organization in 1787 than is the world in 1920. Nor is it true that 
the constitution “was struck off at one time by the brain and purpose of man.” 
In the main it simply formulated established British and colonial practices. 
Finally, we may question whether the constitution has in fact proved particularly 
“rigid” since 1787. Elucidation of its flexibility after the manner of Bagehot’s 
analysis of the British constitution may be described as the thesis of President 
Wilson’s discussions of American government. 

“Ours,” he says in Congressional Government (1885), “is, scarcely less than the 
British, a living and fecund system. It does not, indeed, find its rootage so 
widely in the hidden soil of unwritten law; its tap-root at least is the Constitu- 
tion; but the Constitution is now, like Magna Carta and the Bill of Rights, only 
the sap center of a system of government vastly larger than the stock from which 


it has branched. ... The Constitution itself is not a complete system, it takes 
none but the first steps in organization, . .. and the fact that it attempts 


nothing more is its chief strength. For it to go beyond elementary provisions 
would be to lose elasticity and adaptability. The growth of the nation and the 
consequent development of the governmental system would snap asunder a Con- 
stitution which could not adapt itself to the new conditions of an advancing 
society. ... Our Constitution has proved lasting because of its simplicity. 
It is a corner-stone, not a complete building; or, rather, to return to the old 
figure, it is a root, not a perfect vine.” (pp. 7-9.) 

The same thought is developed in Constitutional Government (1908). “Living 
political constitutions must be Darwinian in structure and in practice. Fortu- 
nately, the definitions and prescriptions of our constitutional law though con- 
ceived in the Newtonian spirit and upon the Newtonian principle, are sufficiently 
broad and elastic to allow for the play of life and circumstance.... The 
Government of the United States has had a vital and normal organic growth 
and has proved itself eminently adapted to express the changing temper and 
purposes of the American people from age to age.” (p. 57.) 

sryce remarks to the same effect: “The American Constitution has changed, 
is changing, and by the law of its existence must continue to change, in its 
substance and practical working even when its words remain the same.” (Ameri- 
can Commonwealth, 1888, ed. 1891, p. 390.) 

Beard explains the method of constitutional evolution in the United States: 
“Only fifteen (now nineteen) new clauses, it is true, have been added by way of 


| 
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In conclusion, the writer believes the phrase in question is impor- 
tant because it insists upon the applicability of the constitutional 
history of nations, especially of England, to the problem of interna- 
tional organization. The ‘‘acceptance’’ of political guarantees and 
the ‘‘prescription’’ of moral principles are recognized as of value. 
But these have been tried in the past and have proved insufficient. 
Consequently an organization to ‘‘maintain’’ justice and treaty obli- 
gations is required. But the great problem remains. How to ‘‘estab- 
lish’’ an organization at the same time effective and controlled? How 
to reconcile liberty and independence for states with the enforcement 
of law and order? The answer is sought in ‘‘the firm establishment 
of the understandings of international law as the actual rule of con- 
duct among governments.’’ The constitution of the League of Nations 
is to be built up of understandings in the twilight zone of law and 
morality, enjoying the regularity of obedience of one and the flexi- 
bility of the other, infinitely tenacious yet capable of indefinite 
adaptation. This conception of the way in which international organi- 
zation may develop should commend itself to students of the consti- 
tutional history of nations. 
amendment to the written document, but Congress has filled up the bare outline 
by elaborate statutes; party operations have altered fundamentally the spirit 
and working of much of the machinery; official practice has set up new standards 
from time to time; and the supreme court, by generous canons of interpretation, 
has expanded, in ways undreamed of by the Fathers, the letter of the law. In 
fact, the customs of our constitution form as large an element as they do in the 
English constitution. A correct appreciation of the evolutionary character of 
the federal system is, therefore, necessary for a true understanding of the genius 
of the American political institutions.” (American Government and Politics, 
1910, p. 60.) Professor Munro in his recent book on the Government of the 


United States (1919) is especially emphatic on this point. (p. 57.) 


EDITORIAL COMMENT 


A PERMANENT COURT OF INTERNATIONAL JUSTICE 


For years partisans of justice between nations have advocated the 
establishment of a High Court of the Nations to decide every dispute 
between States, parties to its creation, according to the rules of law 
which in the opinion of the judges of such a court apply to the dis- 
pute and which has been submitted by one or other state in contro- 
versy to the court. 

The First Hague Peace Conference of 1899 declared itself in favor 
of the arbitration of disputes between States as the most equitable 
way of settling and getting them out of the way. It went further by 
providing a permanent panel of arbiters from whom a temporary 
tribunal could be chosen by the States in controversy for the adjust- 
ment of the dispute upon the basis of respect for law. The confer- 
ence did not stop here. It provided a code of arbitral procedure to 
be used by the parties unless they should care to vary it and adopt a 
procedure more suitable to the particular case. 

This was a great step in advance. It was not a permanent court, 
but it made it easier to take the next step. 

This the Second Hague Peace Conference of 1907 did by adopting 
a draft Convention for the establishment of a Court of Arbitral Jus- 
tice. This Convention provided for the organization, jurisdiction and 
procedure of a permanent court to be located at The Hague, com- 
posed of judges to be appointed in advance of cases and to serve for 
a period of twelve years. 

The Conference was, however, unable, owing to the pressure of 
other business and the limited time at its disposal, to devise a method 
of selecting the judges generally acceptable to its members. 

The acceptance of the principle of permanence and the adoption 
of a draft convention for a permanent court of justice as distinct 
from a temporary court of arbitration made it easier to take the third 
step. 

This an Advisory Committee of Jurists did at The Hague in the 


months of June and July of the present year by agreeing upon a 
581 
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method of selecting the judges acceptable to the representatives of 
ten states. This Committee was appointed by the Council of the 
League of Nations, and was, in the language of the League of Nations 
Official Journal for June, 1920, ‘‘composed of ten members, five of 
whom are nationals of the five great Powers and five nationals of 
smaller Powers,’’ as follows: Messrs. Adatci (Japan), Altamira 
(Spain), Bevilaqua (Brazil), replaced by M. Fernandes, Baron Des- 
camps (Belgium), Hagerup (Norway), de Lapradelle (France), 
Loder (Netherlands), Lord Phillimore (Great Britain), Messrs. Ricci 
Busatti (Italy), and Elihu Root (United States). 

The members of the Committee were without instructions; they 
were not, however, free agents. They were appointed by the Council 
of the League of Nations to advise that body in the performance of 
its duties under Article 14 of the Covenant: 

The Council shall formulate and submit to the Members of the League for 
adoption plans for the establishment of a Permanent Court of International 


Justice. The Court shall be competent to hear and determine any dispute of 


an international character which the parties thereto submit to it. The Court 
may also give an advisory opinion upon any dispute or question referred to it 


by the Council or by the Assembly. 


The Committee was therefore to draft a permanent Court of Jus- 
tice, not of Arbitration, to render judgment between parties and to 
advise the Council or Assembly in other cases. 

To this extent the Committee was to act under instructions. Again 
Article 13 of the Covenant practically settled the jurisdiction of the 
Court, providing as it does: 

The Members of the League agree that whenever any dispute shall arise 
tween them which they recognize to be suitable for submission to arbitration and 
which cannot be satisfactorily settled by diplomacy, they will submit the whole 


be- 


subject-matter to arbitration. 

Disputes as to the interpretation of a treaty, as to any question of inter- 
national law, as to the existence of any fact which if established would constitute 
a breach of any international obligation, or as to the extent and nature of the 
reparation to be made for any such breach, are declared to be among those which 
are generally suitable for submission to arbitration. 

For the consideration of any such dispute the court of arbitration to which 
the case is referred shall be the court agreed on by the parties to the dispute 


or stipulated in any convention existing between them. 


Then, again, while the court was to be principally the court of the 
members, it was undoubtedly to be open to non-members upon such 
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terms as the Council, in pursuance of Article 17 of the Covenant, may 
lay down. 

The difficulty confronting the Advisory Committee in 1920 was the 
difficulty that confronted the Second Hague Conference in 1907, an 
acceptable method of selecting the judges. The Committee succeeded 
where the Conference failed. It was able to and actually did take 
the third step. How and why? Because the Covenant of the League 
of Nations provided for two organs. In the Council the five great 
Powers are permanently represented, while all the other members of 
the League are represented by four elective members. The five, 
therefore, have a majority of one. In the Assembly each Power has 
one vote, although it may have as many as three representatives. The 
smaller Powers are therefore in the majority. 

The interests of the great Powers are represented in the Council; 
the interests of the smaller Powers are represented in the Assembly. 

Mr. Root, therefore, proposed that the judges should be selected by 
the concurrent action of the Council and the Assembly. In this way 
the interests of the great and the smaller Powers would be safe- 
guarded and each body would have a veto upon the abuse of authority 
by the other. A failure to agree is to be met by a conference com- 
mittee to consist of an equal number of members chosen by the Coun- 
cil and Assembly, as is the practice of the Senate and House of Rep- 
resentatives of the United States. The list of judges is to be selected 
by the members of the Permanent Court of Arbitration, each national 
group proposing two candidates without regard to nationality. From 
these persons the Council and Assembly are to elect. The details, the 
result of much discussion and the contribution of various members, 
are stated in Articles 4, 5, 6, 7, 8, 9, 10, 11, 12 of the Project. 

The judges are to be ‘‘elected regardless of their nationality,’’ in 
the sense that no nationality is of right to be represented in the court. 
They are to be eligible for appointment to the highest judicial posts 
of their respective countries or are to be international lawyers of 


repute (Article 2). 

The judges are, according to Article 3, of two classes: titular judges 
(in the French text) or judges (in the English text); and deputy 
judges to take the place of judges of the court in case of temporary 
vacancy, or in the case of a permanent one until a new election takes 
place. At present, there are to be eleven judges and four deputies. 
The number of judges can, however, be increased to fifteen and the 


| 
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deputies to six. That is to say, the Court is to consist in first instance 
of eleven judges and four deputies, and may, upon the proposal of 
the Council of the League of Nations, be raised to twenty-one (fifteen 
judges and six deputies). 

All judges, titular or deputy, are to be elected for a period of nine 
years and may be reelected; they remain in office until the vacancy 
has been filled and finish the cases which they have begun (Article 
13). 

The judges cannot hold positions which it is supposed will inter- 
fere with the impartial performance of their judicial duties (Article 
16). They cannot take part in cases with which they have been pre- 
viously connected (Article 17). In case of doubt, the Court itself is 
to decide. The seat of the Court is at The Hague and the President 
(elected by his colleagues) and the registrar or clerk of the court, 


to be appointed by the judges, must reside in that city. <A regular 
session of the court is to be held each year, beginning on June 15th, 
unless otherwise provided for in the Rules of Court (Article 23). It 


is to sit in pleno, but if the eleven members cannot be present, deputy 
judges are to be called in, and if eleven cannot be had by calling upon 
deputies, a quorum of nine may transact business. Provision is made 
for a court of three to be appointed annually, which smaller body is 
competent to hear and decide ‘‘in summary procedure’’ such cases 
as the parties litigant may care to submit to this method of decision 
(Article 26). 

Some litigants are likely to have judges of their nationality on the 
bench in cases where the other party has none. Are they to with- 
draw or are temporary judges to be appointed by the parties in liti- 
gation not so represented? That is to say, are all or none to be rep- 
resented? After much discussion, the first alternative was adopted 
by Article 28, which permits but does not require parties litigant to 
appoint temporary judges. If they do, then the temporary judge 
must meet in every respect the requirements of titular judges and 
be treated on a footing of equality with the others. 

Judges and court officials are to be paid appropriate salaries to be 
fixed by the Council and Assembly, and may, at the discretion of 
these bodies, receive pensions on retirement. 

So much for the organization of the court. Next as to its juris- 


diction. 
In the absence of special treaties or conventions to the contrary, 


EDITORIAL COMMENT 585 


the court only takes cognizance of suits between states (Art. 31), 
although a state may espouse the cause of its national, and while it 
is open of right only to members of the League or those states men- 
tioned in the Annex to the Covenant of the League, other states may 
be permitted to use the court by the Council in accordance with the 
terms of Article 17 of the Covenant (Article 32). 

But diplomacy shall have been resorted to and have failed before 
the court assumes jurisdiction, unless the parties should by special 
agreement waive this requirement (Article 33). 

Even then not all disputes are to be laid before the court, which is 
one of limited jurisdiction, unless the parties by special agreement 
waive the limitations of Article 34. Without such a special agree- 
ment, the court can accept and decide only justiciable disputes, pro- 
vided they fall under the following heads: 

(a) the interpretation of a treaty; 

(b) any point of international law; 

(ec) the existence of a fact, which, if established, would constitute 
the violation of an international agreement; 

(d) the nature or extent of reparation due for the breach of an 
international engagement ; 

(e) the interpretation of a sentence rendered by the court. 

The last of these categories is taken from Article 82 of the Pacific 
Settlement Cenvention of the Second Hague Peace Conference of 
1907. The others are from Article 13 of the Covenant. 

The majority of the Advisory Committee was of the opinion that 
in such disputes no special agreement of the parties, that is to say, 
no compromis, was necessary as in arbitration. The Japanese mem- 
ber was of the opinion that such a special agreement was necessary. 
He therefore accepted the article subject to his interpretation. The 
Italian member preferred the interpretation of his Japanese colleague, 
but did not go so far as formally to reject the opinion of the majority. 

The Council and the Assembly will necessarily have to decide this 
question, as it is fundamental and cannot be overlooked. It is the 
distinction between arbitration and judicial procedure; it is the dis- 
tinction between a tribunal of arbitration and a court of justice. In 
arbitration the parties define the question and submit the issue to 
arbiters of their choice; in judicial settlement, each party states its 
case to the court, which frames the issue and decides it by judges 
chosen in advance and without reference to the dispute. In arbitra- 
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tion both parties must appear before the tribunal; in judicial pro- 
cedure one party may submit its case, present the facts, argue the 
law and obtain judgment against the other party duly summoned but 
not appearing. 

How is the law to be found and applied to disputes falling under 
Article 34? This matter is dealt with in Article 35, the text whereof 
is as follows: 

The Court shall, within the limits of its jurisdiction as defined in Article 34 
apply in the order following: 


1. International conventions, whether general or particular, establishing rules 
expressly recognized by the contesting states ; 

2. International custom, as evidence of a general practice, which is accepted as 
law; 

3. The general principles of law recognized by civilized nations. 

4, Judicial decisions and the teachings of the most highly qualified publicists 


of the various nations, as subsidiary means for the determination of rules of law. 


Of necessity, the Japanese member was opposed to this article, as 
in his opinion the special agreement would contain such details of 
this kind as the parties agreed to in the compromis. 

Finally, it is to be said in this connection that when the court is 
asked its opinion by the Council or Assembly on a hypothetical case, 
it may act as a committee of three to five members. When, however, 
an actual case is laid before it, it sits as a court and renders its opin- 
ion in the form of a judgment (Article 36). 

The third and last section of the project deals with procedure, and 
there are only a few matters that need to be specially mentioned in 
a mere comment. 

French is the language of the court, unless the parties, with the 
consent of the court, authorize the use of another language (Article 
37). 

The case is to be begun by an application of one of the parties to 
the clerk of the court. The adverse party or parties and all members 
of the League are to be notified forthwith. This is necessary for two 
reasons: the adverse party is not bound to join with the petitioner 
as in the ease of arbitration; and other parties than those mentioned 
may care to intervene in accordance with Articles 60 and 61. 

It may happen that because of actions taken or imminent, the mat- 
ter in dispute may be prejudiced. Therefore, the project in Article 
39, lifted bodily from Article 4 of Secretary Bryan’s treaties for the 
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advancement of peace, signed on September 15, 1914, between France 
and China and the United States, authorizes the court to suggest to 
the parties such measures as it may deem necessary to be taken pend- 
ing the trial and disposition of the case. A like disposition is to be 
found in Article 4 of the treaty with Sweden of October 13, 1914. 
This provision is no larger than a man’s hand, but it may yet loom 
large upon the international horizon. 

Then follows a series of provisions taken from the Pacific Settle- 
ment Convention of the First and Second Hague Peace Conferences, 
the Draft Convention for a Court of Arbitral Justice and the Prize 
Court Convention of the Second Hague Peace Conference. For exam- 
ple, the parties are to be represented by agents, advocates, or counsel 
(Article 40); the procedure is written and oral (Article 41), the 
written procedure consisting of cases, counter-cases and replies 
and containing certified copies of the documents relied upon (Article 
42), the oral procedure consisting in the hearing of witnesses, experts, 
agents or counsel before the judges after the court has met for the 
trial of the case (Article 43). 

The President, Vice-President or, in their absence, the senior judge, 
presides (Article 44) and the hearing is to be public unless the court 
should decide to hear the case behind closed doors upon the reasoned 
request of one of the parties (Article 45). Official minutes of pro- 
ceedings signed by the Registrar and President are to be kept (Article 
46). The court may make rules from time to time for the conduct of 
the cases and fix the time within which the parties are to conclude 
their arguments and make arrangements for the taking of evidence 
(Article 47). 

It may happen that the parties have not presented all the docu- 
ments which the court thinks necessary for the proper disposition of 
the case. The court may therefore ask for their production, and a 
failure to do so is to be noted (Article 48). The court may have 
testimony taken or request an expert opinion (Article 49) ; the judges 
may put questions to witnesses, experts or representatives of the 
parties, and the agents and counsel may request the presiding officer 
to put questions and in ease of refusal may appeal to the court from 
the ruling of the President (Article 50). This provision is very wise, 
as continental chairmen rule with a high hand and are apparently not 
in the habit of yielding to counsel. In the further interest of justice, 
the court may, but is not obliged to, permit the introduction of evi- 
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dence after the time fixed by the court for its production. Upon the 
request of both parties the court must admit it (Article 51). 

What if one only of the parties appears as a litigant? Can pro- 
ceedings be had in the absence of the defendant? Yes, says Article 
52, in accordance with the procedure devised by and followed in the 
Supreme Court of the United States. Such cases will be rare, rarer 
because of the article. But however rare, justice will be done if the 
court is established and Article 52, which follows, be retained : 


Whenever one of the parties shall not appear before the court, or shall fail to 
defend his case, the other party may call upon the court to decide in favor of his 
claim. 

The court must, before doing so, satisfy itself, not only that it has jurisdiction 
in accordance with Articles 33 and 34, but also that the claim is supported by 
substantial evidence and well founded in fact and law. 


When the case is closed, the court withdraws to consider it in 
chambers and its deliberations are and remain secret (Article 53), 
except as their results appear in the judgment, which may be reached 
by a majority, made, if need be, by giving to the President a casting 
vote (Article 54). 

The judgment states its reasons, mentions the names of the judges 
taking part in the decision (Article 55), and the dissenting judges 
have a right to have their dissent or reservations mentioned, but not a 
statement of their reasons (Article 56). Practice differs in different 
countries and in different courts. It seemed best to the Committee to 
require reasons for the judgment but only to permit a statement of 
dissent; otherwise national judges might be inclined to argue the 
ease of their respective countries in the very judgment of the court 
to the discredit of judgment and court. Experience will show whether 
the Committee acted wisely or not. 

For purposes of identification the judgment is to be signed by 
President and registrar (Article 57), and the judgment so rendered 
and signed is to be final (Article 58); that is to say, final unless a 
material fact is discovered which, if known before the judgment, was 
of a kind to have affected the judgment. The fact must have been 
unknown to the party claiming to have the judgment revised. The 
court must find that the fact was of this nature and that the ignor- 
ance of the party alleging it was not due to negligence. In any event, 
proceedings in revision cannot be had after the expiration of five 
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years, and the court may require compliance with the judgment as 
a condition precedent to revision. 

These provisions of Article 59 are not new: they were transferred 
with slight changes in form from Article 55 of the Pacific Settlement 
Convention of 1899 and Article 83 of the revised Convention of 1907. 

The project has heretofore considered the typical case of a single 
plaintiff and a single defendant. It may be that a third party has 
a very real interest and of a legal nature in the decision of the case. 
It may ask to intervene, and the court decides whether it should be 
permitted to do so (Article 60). But there is a class of cases in which 
a third state, and indeed many states, are interested and in which the 
permission of the court should not be necessary. That is the case of 
a convention to which more than two nations are parties. Each party 
to the convention is interested in its interpretation and each may of 
right intervene in the proceedings. They do so at their peril, as they 
are bound by the judgment of the court, which could not affect them 
in point of law, although it would morally, if they did not intervene 
in the case (Article 61). 

Who shall pay the piper? if such a familiar phrase be permitted. 
The expenses of the court are to be borne by the parties to its creation; 
the expenses of the parties to the suit are to be borne by the parties 
in litigation. However, there may be circumstances in which this 
rule may seem inequitable to the court and the court is authorized 
to vary it, according to Article 62, the last of the Project. 

The court is to find facts, ascertain the law and apply its rules to 
the facts as found or admitted. This is its sole duty. The execution 
of a judgment is a matter for the executive. The Advisory Com- 
mittee therefore left it to the League of Nations to take such action 
as it might deem advisable in the matter of execution. 

Such is in brief, indeed, summary form, the project of the Advisory 
Committee. 

It did not, however, stop here. It felt the need of international 
conferences to frame rules of law for new cases or cases hitherto con- 
sidered beyond the domain of law. It therefore unanimously re:om- 
mended the meeting at stated intervals of conferences for the ad- 
vancement of international law, as successors to the First and Second 
Hague Peace Conferences. 

The Advisory Committee further suggested to the Council and 
Assembly the question of organizing a High Court of International 
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Justice for the trial and punishment of acts committed in the future 
which may disturb the public order and constitute breaches of inter- 
national law. The violation of Belgian neutrality and offenses al- 
leged to have been committed by Germany in the World War are of 
the kind that would be laid before such a tribunal, which is to con- 
sist of one representative of each of the nations. 

Finally, the Advisory Committee expressed the hope that the Hague 
Academy of International Law and Political Sciences, established in 
1913, and which was to have opened in the month of August, 1914, 
may begin its labors in the Peace Palace at The Hague alongside of 
the Permanent Court of Arbitration of The Hague, and the Perma- 
nent Court of International Justice to be located at The Hague. 

The establishment of the court depends upon the concurrent action 
of the Assembly and the Council of the League of Nations. If the 
League should not establish it, or if having created it the League 
should itself go out of existence, will the court fail? Not if the na- 
tions wish to preserve it. They need only accept the unanimous 
recommendation of the Advisory Committee, call a conference for 
the advancement of international law, invest the diplomatic corps at 
The Hague with the powers of the Assembly in so far as the court 
is concerned, invest an executive committee of the diplomatic corps 
at The Hague with the powers of the Council. It seems therefore 
safe to prophesy that whether the League succeeds or whether it fails, 
the Society of Nations will have a Permanent Court of International 
Justice, ‘‘accessible to all and in the midst of the independent 
Powers,’’ to quote the memorable language of the preamble to the 
Pacific Settlement Conventions of the First and Second Peace Con- 
ferences at The Hague, which will be, it is hoped, but two links in 
an ever-lengthening chain by which the nations shall be bound to- 


gether in justice. 
JAMES Brown Scorr 


HONORABLE ELIHU ROOT’S LONDON ADDRESS ON ABRAHAM LINCOLN 


On August 28, 1920, Mr. Elihu Root presented on behalf of the 
American people a statue of Abraham Lincoln to the British people 
to stand in the Canning enclosure in the City of London, within a 
stone’s throw of the Houses of Parliament where the liberty of Eng- 
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land and America was made, and the forms of representative govern- 
ment devised to make that liberty effective, and within a stone’s 
throw of Westminster Abbey, ‘‘where sleep the great of Britain’s 
history,’’ who made that liberty universal and made that history the 
noblest of the modern world. 

No man could be more un-English in outward appearance. No 
man was more English in qualities of mind and soul, and no man 
has carried to further completion the conception that liberty is not 
the privilege of a few or the prerogative of a race, but the inherent 
and inalienable right of mankind. ‘‘He was imbued,’’ Mr. Root finely 
said, ‘‘with the conceptions of justice and liberty that the people of 
Britain had been working out in struggle and sacrifice since before 
Magna Charta—the conceptions for which Chatham and Burke and 
Franklin and Washington stood together, a century and a half ago, 
when the battle for British liberty was fought and won for Britain 
as well as for America on the other side of the Atlantic. These con- 
ceptions of justice and liberty have been the formative power that 
has brought all America, from the Atlantic to the Pacific, to order 
its life according to the course of the common law, to assert its popu- 
lar sovereignty through representative government—Britain’s great 
gift to the political science of the world—and to establish the rela- 
tion of individual citizenship to the State, on the basis of inalienable 
rights which governments are established to secure.’’ 

Herein Mr. Root finds the unity of Great Britain and the United 
States in the things that matter, the oneness in heart and soul, and 
the guaranty that in great crises they will be found shoulder to shoul- 
der as in the great days of the World War which are still with us. 

‘*Tt is the identity of these fundamental conceptions in both coun- 
tries which makes it impossible that in any great world emergency 
Britain and America can be on opposing sides. These conceptions 
of justice and liberty are the breath of life for both. While they 
prevail both nations will endure; if they perish both nations will die.’’ 

Lincoln had never set foot on English soil. Politically, he was 
not of them; morally he was; and he knew them as only men of the 
same flesh and blood, of the same speech and ideals, instinctively feel 
and know and are drawn to each other. The emancipation of the 
slaves turned the tide of battle at home and changed the current of 
feeling in England. The common people felt the strong arm of the 
common leader press heavily upon their shoulders. The common 
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people of the North responded with victories in the field, the common 
people of England with sympathy that withstood the test of starva- 
tion. Cotton was dethroned as king and free labor came into its own 
in England just as the final battle of political liberty was won upon 
American fields. The United States needed the support of England; 
President Lincoln wished also the sympathy of England. He was 
anxious to have the cause of the North laid before the people of 
England as a moral cause, assured that it would triumph, whereas 
as a political cause it might fail. He therefore drafted with his own 
hand the form of resolution which he hoped to see adopted by public 
meetings in England. This is the form of one sent by Charles Sum- 
ner to John Bright, for Lincoln did not communicate directly with 
that sturdy champion of a nation’s cause: 

Whereas, while heretofore, States, and Nations, have tolerated slavery, recently, 
for the first time in the world, an attempt has been made to construct a new 
nation, upon the basis of, and with the primary, and fundamental object to 
maintain, enlarge, and perpetuate human slavery, therefore, 

Resolved, That no such embryo State should ever be recognized by, or admitted 
into, the family of Christian and civilized nations; and that all Christian and 
civilized men everywhere should, by all lawful means, resist to the utmost, such 


recognition or admission. 


Mr. Root singles out the great response of six thousand people of 
Manchester to which he quotes Lincoln’s reply, stating, as it does, 
a hope and more than a hope, for it voices the determination of 
one of them, that the English-thinking peoples on both sides of the 
Atlantic shall always live in peace and friendship. 

‘*Under these circumstances,’’ that great President said who pre- 
served the republic that Washington made, ‘‘I cannot but regard your 
decisive utterances upon the question as an instance of sublime 
Christian heroism, which has not been surpassed in any age or in any 
country. It is indeed an energetic and reinspiring assurance of the 
inherent power of truth, and the ultimate and universal triumph of 
justice, humanity, and freedom. I do not doubt that the sentiments 
you have expressed will be sustained by your great nation, and on 
the other hand I have no hesitation in assuring you that they will 
excite admiration, esteem, and the most reciprocal feelings of friend- 
ship among the American people. I hail this interchange of senti- 
ment, therefore, as an augury, that, whatever else may happen, what- 
ever misfortune may befall your country or my own, the peace and 
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friendship which now exists between the two nations will be, as it 
shall be my desire to make them, perpetual.”’ 

So may it ever be. 

If Lincoln stands in the very heart of London as representing 
aright the American to the British people, is it not time that a 
monument should stand in the city of Washington and of Lincoln 
which will represent aright the British to the American people? 

A British Ambassador to the United States said some years ago 
that the novelty attendant upon the unveiling of monuments erected 
in the United States to onetime enemies of his country was quite 
worn off, and that he looked forward to a happier day when one of his 
successors, more fortunate than he, might be called upon to speak at 
the unveiling of a monument to an Englishman whose memory was 
cherished in America. Mr. Root has mentioned two in the course 
of his Lincoln speech, Chatham and Burke. They and their services to 
America, and therefore to British liberty, are known to every school- 
boy. How often have we heard young America declaim Lord Chat- 
ham’s impassioned burst that ‘‘If I were an American as I am an 
Englishman, while a foreign troop was landed in my country, I never 
would lay down my arms, never! never! never!’’ Who among us has 
not quoted some time or other Burke’s concession to the Colonists. 
‘‘My vigor relents,—I pardon something to the spirit of liberty.’ 
And it was Burke who confessed in this same speech on conciliation 
of America that ‘‘I do nut know the method of drawing up an in- 
dictment against a whole people.”’ 

More than one city in this goodly land bears the name of Camden 
for his Lordship’s advocacy of the American cause. And what of 
Colonel Isaac Barré, wounded with Wolfe at Quebec, whose character- 
ization of the Colonists as ‘‘Sons of Liberty’’ ran like wildfire through- 
out the country, and whose name survives in Wilkesbarre? 

And what of Charles James Fox, who acclaimed American courage 
at Bunker Hill and who took the buff and blue of Washington’s uni- 
form for the colors of the Whig Party? 

A monument to Chatham, surrounded by these noble defenders of 
a just and victorious cause, would fitly stand in the City of Washing- 
ton in Jackson Square where America has honored other servants of 
liberty. 

And what of John Bright, who stood by Lincoln and human free- 
dom and American Unity during the dark days of the Civil War? 


4 
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Read what he thought of Lincoln: ‘‘I will not write an eulogy on 
the character of President Lincoln—there will be many to do that 
now that he is dead. I have spoken of him when living. ... In him 
I have observed a singular resolution honestly to do his duty, a great 
courage—shown in the fact that in his speeches and writings, no word 
of passion, or of panic, or of ill-will, has ever escaped him—a great 
gentleness of temper and nobleness of soul, proved by the absence 
of irritation and menace under circumstances of the most desperate 
provocation, and a pity and mercifulness to his enemies which seemed 
drawn as from the very fount of Christian charity and love. His 
simplicity for a time did much to hide his greatness, but all good men 
everywhere will mourn for him, and history will place him high among 
the best and noblest of men.’’ 

And for the same John Bright, Lincoln, the President of a grateful 
people, exercised the sovereign power of pardon: 

Whereas one Alfred Rubery was convicted on or about the twelfth day of 
October, 1863, in the Circuit Court of the United States for the District of 
California, of engaging in, and giving aid and comfort to the existing rebellion 
against the Government of this country, and sentenced to ten years’ imprisonment, 


and to pay a fine of ten thousand dollars; 

And whereas, the said Alfred Rubery is of the immature age of twenty years, 
and of highly respectable parentage; 

And whereas, the said Alfred Rubery is a subject of Great Britain, and his 
pardon is desired by John Bright, of England; 

Now, therefore, be it known that I, Abraham Lincoln, President of the United 
States of America, these and divers other considerations me thereunto moving, 
and especially as a public mark of the esteem held by the United States of 
America for the high character and steady friendship of the said John Bright, 
do hereby grant a pardon to the said Alfred Rubery, the same to begin and take 
effect on the twentieth day of January, 1864, on condition that he leave the 
country within thirty days from and after that date. 


There is nothing like this in American history, and there was 
nothing like John Bright in British history. 

The last sight that an American sees in leaving the Port of New 
York and the first that gladdens his wistful eyes as he returns from 
foreign parts is the noble statue of Liberty which France presented 


to America. 

Would not the people of America welcome the friends of the Ameri- 
ean Revolution whose memory they have cherished for the past hun- 
dred and fifty years? Would they not receive with open arms the 
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friend of Lincoln? And would not this exchange bind together 
America and England, not by hooks of steel which are weak, but 
by bonds of sympathy which are unbreakable? 
JAMES Brown Scort. 


THE INSTITUTE OF INTERNATIONAL LAW 


In the early days of August, 1913, the Institute of International 
Law met in the city of Oxford and celebrated the fortieth anniversary 
of its existence, little dreaming that a year later its membership 
would be divided by war into two enemy groups. Little also did the 
members dream that their next meeting would be held during a peace 
eonference composed of representatives of twenty-three Powers, 
among them the United States of America, in the city of Paris, to 
impose terms upon the great Power that was the Empire and now is 
the Republic of Germany. 

At the Oxford session, Munich was chosen for the session of 1914, 
and preparations were well under way for the opening of that session 
on the 18th day of September of that memorable year. Dr. Har- 
burger, Counsellor of the Supreme Court of Bavaria and professor 
in the University of Munich, was to preside at the session. The meet- 
ing did not take place, and Dr. Harburger, in company with a number 
of other distinguished members and associates, has passed away. 

The statutes provide that there shall be a session at least every 
two years. They did not contemplate or foresee such a situation as 
that created by the World War, as almost five years had passed since 
the Oxford meeting. It appeared to members and associates living 
in Paris and others temporarily in Paris in attendance upon the Peace 
Conference that a meeting should be held before the ranks of the 
Institute had been further depleted, and steps taken to complete its 
membership, although some of the members could never be replaced, 
such as Dr. von Bar of Germany and Professor Renault of France. 

The members and associates in Paris and Mr. Albérie Rolin, the 
Secretary-General, who chanced to be in Paris, met to canvass the 
situation. This informal meeting was attended by eighteen members 
and associates under the presidency of Sir Thomas Barclay, vice- 
president, and since the death of Dr. Harburger, acting president. 
After a second informal meeting to discuss the proper procedure to 
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be followed under the exceptional circumstances then existing, it was 
decided that the Institute should meet in extraordinary session on 
Thursday, May 8, 1919, and close on Saturday the 10th. The Secre- 
tary-General was requested to notify the European members and 
associates by letter and the extra-European members and associates 
by telegram, with the exception of the members and associates of 
countries at war with the Allied and Associated Powers. It was 
decided not to invite these latter, inasmuch as by a rule of inter- 
national law enemies could not communicate, and all citizens and 
subjects of these various countries were, in the eye of the law, enemies, 
notwithstanding the armistice, which only suspended military and 
naval operations. 

The meeting was held in the faculty room of the Law School of the 
University of Paris through the courtesy of its distinguished dean, 
Professor Larnaude. Thirteen members and twelve associates, drawn 
from eleven different countries were present, as follows: Members: 
Sir Thomas Barclay (Great Britain), Messrs. Bustamante (Cuba), 
Clunet (France), Corsi (Italy), Deseamps (Belgium), Fauchille 
(France), Kebedgy (Greece), Pillet (France), Alberic Rolin (Bel- 
gium), Rolin-Jaequemyns (Belgium), Scott (United States), Vesnitch 
(Serbia), Weiss (France). Associates: Messrs. Alvarez (Chile), de 
Blociszewski (France), de Boeck (France), Clére (France), Jordan 
(France), Mercier (Switzerland), Mérignhac (France), de Peralta 
(Costa Riea), Politis (Greece), Sela (Spain), Vallotton (Switzer- 
land). 

Sir Thomas Barclay presided and delivered an address, and Pro- 
fessor Weiss was elected vice-president for the session. Mr. Albérie 
Rolin delivered his report as Secretary-General. It had been decided 
to discuss the Declaration of the Rights and Duties of Nations, adopted 
by the American Institute of International Law at its session in 
Washington, held in 1916. Mr. de Lapradelle presented a report on 
the Declaration, but after an exchange of views it was decided not to 
adopt resolutions of a scientific character, but rather to prepare the 
way for a fruitful session for the next year by electing officers, fixing 
the time and place of the next meeting, and by passing in review 
the subjects referred to commissions, revising the personnel of suci 
commissions and appointing new commissions for the consideration 
of additional subjects. Nevertheless, the Institute unanimously 
adopted a resolution appreciating and approving ‘‘the elevation of 
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thought and the profound sentiment of justice which inspired the 
Declarations of the American Institute of International Law on the 
Rights and Duties of Nations,’’ and directing the Bureau to place 
this question on the programme for the next ordinary session. A 
commission to examine the Declaration was then appointed, with Mr. 
de Lapradelle as reporter. 

It was proposed that the recommendations of Habana on Inter- 
national Organization adopted by the American Institute in 1917 be 
referred to a commission for examination and report. After an 
exchange of views it was decided to enlarge the scope of the com- 
mission by having it examine how the protection of nations may be 
assured. Of this commission Messrs. Rolin-Jaequemyns and Busta- 
mante were appointed reporters. 

Another commission on the subject of an International Court of 
Justice was appointed, with Mr. Scott as reporter. 

The Institute thereupon examined one by one the different com- 
missions, continuing most, abolishing some and adding in not a few 
instances new members in place of those who had died in the interval. 

The question of the time and place of the next meeting was dis- 
eussed. Mr. Scott proposed the first week in October, 1920, and sug- 
gested Mr. Root as president. Washington was chosen, and Mr. 
Root elected president, to enter forthwith upon his duties and to 
preside at the next session of the Institute whether it should be held 
in Washington or elsewhere. 

The Institute thus put its house in order, so to speak, and prepared 
the way for an ordinary session to be held in the year 1920. 

There was a strong desire to take some action concerning the war 
and its conduct. It was finally decided that a declaration, unani- 
mously adopted by the twenty members and associates present 
(Messrs. Bustamante, Scott, and Vesnitch left the session rather than 
vote for it or indeed be present during its discussion), should be issued 
over the individual signatures of those voting for it and not as a 
declaration of the Institute. The text of this document is thus 


worded: 


The undersigned, members and associates of the Institute of International Law, 
assembled at Paris in extraordinary session, after a war which has shaken the 
bases of international law, consider it as their duty, even before the Institute 
can resume the regular course of its labors, which have been so long interrupted, 
to make the following individual and public declaration: 
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They condemn with all their power the premeditated violation of the solemn 
acts with respect to the neutrality of Belgium and Luxemburg, of the treaties, 
rules and customs regarding the conduct of war as well as of the laws of human- 
ity. They condemn no less energetically the theory of necessity by which it is 
attempted to justify these aets. 

But they are convinced that the restoration and the scientific development of 
international law must be pursued in a spirit of honest collaboration by jurists 
who are deeply imbued with the duty of respecting treaties and are seriously 
resolved not to admit any excuse for justifying the violation of a given pledge. 


Upon the motion of Mr. de Lapradelle it was decided to put this 
declaration to a vote at the next regular session of the Institute, just 
as it had previously been agreed to put to a vote at the next session 
all action taken at the extraordinary session to avoid any question 
of their validity. 

As was to be expected, some of the German members and associates 
have protested against the declaration, and in consequence Messrs. von 
Martitz, Meurer and Triepel have resigned. 

The presidential elections in the United States turning in a large 
measure on the ratification of the Treaty of Versailles, suggested the 
postponement of the session of the Institute to be held at Washington. 
The Bureau has accordingly postponed the meeting. At present it is 
uncertain whether a session will be held this year or whether it will 
be postponed until the spring or summer of 1921. If the Institute is 
to survive and resume its noble career, interrupted by a war which 
has settled nothing and has unsettled much, it must perforce begin 
apace. Otherwise it will lose its most distinguished members and asso- 
ciates and with them its prestige. The Institute was needed in the 
past ; it will be more needed in the future. It must meet and it should 


meet soon. 
JaMES Brown Scort. 


AMERICAN SOLIDARITY 


On April 21, 1920, the distinguished and farsighted President of 
the Republic of Uruguay, Dr. Baltasar Brum, delivered an address 
on American solidarity before the University of Montevideo. 

The address was not born of the moment and did not content itself 
with vague and uncertain generalities. It spoke of the policy of the 
past as a means of forecasting the future policy of his country and 
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of the American Continent, of which each American Republic is to be 
regarded as an integral and equal part. It laid down this policy in 
general terms and formulated it in express and specific terms in six 
numbered paragraphs. These conclusions are in effect a summary of 
the views expressed by Dr. Brum in the course of his address and the 
address itself can be taken as a philosophical justification of the six 
articles with which it concludes. These conclusions of the learned 
statesman of the sister republic are: 

(a) All American countries will consider as a direct offense that which might 
be inflicted, by extra-continental nations, to the rights of any of them, originating 
the offense therefore a uniform and common retaliation. 


(b) Without prejudice to an adherence to the League of Nations, an American 
League should be formed on the basis of absolute equality of all the associate 


countries. 
(c) No question, which, according to the laws of the country, should be judged 


by its judges or courts, can be taken out of its national jurisdictions by way 
of diplomatic appeals and these would only be admitted in case of flagrant 
injustice. 

(d) Any son of a foreigner born in the American Continent will be considered 
a citizen of the country he is born in, excepting the case where, having attained 
majority and finding himself in the country of his parents, he should choose 
to belong to this country. 

(e) All controversies, of any nature whatsoever, and which for any reason 
might arise amongst American countries should be submitted to the arbitration 
of the League, when these cannot be solved directly by friendly mediation. 

(f) Should any American country have any controversy with the League of 
Nations it can ask for the coéperation of the American League. 


These conclusions are well worth serious consideration. They are 
not merely the ideals of the man of ideals, but they are the maturely 
formed and authoritatively expressed terms of a continental policy 
of a seasoned statesman, speaking with the weight and responsibility 
of the presidency of one of the most enlightened of American Re- 
publics. 

Before taking up the address in so far as it may be necessary in 
order to justify in Dr. Brum’s opinion the conclusions which naturally 
and inevitably flow from his discourse, it is well to dwell for a moment 
upon his views upon the teaching of international law, in which the 
readers of this JouRNAL will be interested and with which they will 
doubtless agree. ‘‘I think,’’ he says, ‘‘that the teaching of this sub- 
ject—so as to carry out successfully its vast program—should not be 
limited to the history of international law and to the study of the 
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doctrines dogmatized by eminent writers, but rather that it is neces- 
sary to fertilize both with ample comments on our foreign policy in 
the past, in the present and in the future, in which comparisons may 
be drawn, advantages and inconveniences pointed out, and the prece- 
dents and lawful standards be compared with the conditions existing 
in our own position.’’ 

The advantage of such a method would be to prepare future diplo- 
mats and to familiarize them with the important problems of the 
foreign policy of Uruguay, and enable the public men charged with 
the foreign policy of the future to solve these problems in accordance 
with principles of justice and a due regard for the interests of the 
country. Dr. Brum states his intention of indicating ‘‘the funda- 
mental lines of the conduct which, in my [his] judgment, should be 
adopted by our country in the face of present day important ques- 
tions.’’ He is, however, fair to his hearers, warning them not to 
expect an immediate fulfilment of the ideal ‘‘since it is necessary 
to bear in mind that sometimes insurmountable difficulties arise, cre- 
ated at determined moments by powerful interests, moral or material, 
which must be respected.’’ He has the conviction, however, that the 
standards which he advocates ‘‘ will outweigh all minor inconveniences 
and will make it possible for the American Continent, free from par- 
tisan hatred and pernicious race prejudice, to be capable of having 
influence to attenuate the arrogant rivalries that now ruin the Euro- 
pean countries and jeopardize the well-being of the world.’’ Nay, 
more, he believes ‘‘that America will be able, through her democracy 
and her idealism, placed at the disposal of a broad-minded solidarity 
and of a convenient organization, to contribute to the restoration of 
the oppressed races to the full exercise of their sovereignty.’’ His 
belief is nothing more nor less than that the policy which he advocates 
will carry into effect the boast of Canning, that he called the New 
World into existence to redress the balance of the Old. 

How is this to be done? In the first instance by Pan-Americanism, 
to which every American Republic shall be a party. There is, of 
course, no doubt in the mind of every American publicist to the south 
of the Rio Grande that the twenty states of Latin origin should be 
united by moral bonds and face the world together. Without the 
United States this would be Latin-Americanism: it would not be Pan- 
Americanism. But Dr. Brum is an advocate of Pan-Americanism 
and he therefore stands for the inclusion of the United States. He 
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is not without misgivings, for the monster to the North—the phrase 
is the writer’s, not Dr. Brum’s—‘‘may have been unjust and harsh 
with some of the Latin countries,’’ to quote Dr. Brum’s language. 
Nevertheless, the great Republic seems to have mended its ways and 
is more inclined to a juster policy towards its neighbors to the South. 
Dr. Brum does not go into particulars, but perhaps the freeing of 
Cuba, and the evacuation of that country after having secured its 
liberation from Spain by force of arms may be an indication that the 
sense of justice, which is supposed to pervade little states, is beginning 
to prevail in the practice of one of the large ones. The withdrawal 
of an army of occupation a second time from Cuba may be a second 
instance of improvement. As to this, one cannot say, as Dr. Brum 
has not given examples of the change for the better. He has, how- 
ever, mentioned the entrance of the United States into the World 
War, generously and justly ‘‘to defend the rights of all peoples and 
among them the independence and territorial integrity of the Amer- 
ican countries, over which hung a cloud of danger if Germany, victor 
over Europe and without further control, should desire to extend 
her supremacy over the whole world, an aspiration which formed 
part of her vast imperialistic plans.’’ 

But although the Latin-American States must not dwell ‘‘on the 
memory alone of previous grievances’? and must recognize ‘‘that 
nations as well as men may enjoy the right of evolution towards 
Goodness,’’ the United States cannot expect to share in Pan-Ameri- 
canism, unless ‘‘the powerful nation of the North decides to carry 
on a policy of justice and equality with its American sisters.’’ 

‘*Pan-Americanism,’’ Dr. Brum says, and rightly it would seem, 
‘implies the equality of all sovereignties, large or small, the assurance 
that no country will attempt to diminish the possessions of others 
and that those who have lost any possessions will have them rightly 
returned to them. It is, in short, an exponent of deep brotherly 
sentiment, and of a just aspiration for the material and moral aggran- 
dizement of all the peoples of America.’’ 

The next step toward realizing Canning’s ideal is the frank rece- 
ognition of the existence and the acceptance of the Monroe Doctrine 
by every American Republic. Dr. Brum is again generous, saying 
explicitly that ‘‘the European conquests were until now obstructed 
by the influence of the Monroe Doctrine;’’ and that because thereof 
‘*European countries looking for expansion have preferred to satisfy 
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their ambitions or necessities with the aid of easier solutions offered 
them by the almost indefensive territories of Asia, Africa and Oceania, 
which also possess great natural wealth.’’ 

The Monroe Doctrine has therefore constituted ‘‘on the whole,’ 
Dr. Brum says, ‘‘an efficacious safeguard to the territorial integrity 
of many American countries,’’ a fact clearly seen in German propa- 
ganda, which in case of victory would have reached ‘‘out to effect 
the conquest of the rich American soil, without fear, then, of the 
power of the country of Washington.’’ 

The entry of the United States into the war not only rid the United 
States of ‘‘the German peril’’ but also all American countries ‘‘threat- 
ened by the ambitions of Pan-Germanism.’’ And because of the 
exhausted state of Europe after the war, America is freed from the 
fear of invasion from that quarter for many a year. The Monroe 
Doctrine is not needed for the present. Should the American Re- 
publies reject the doctrine on the pretext that it is now unnecessary ? 
No, replies Dr. Brum, because ‘‘the Monroe Doctrine is the only 
permanent mark of solidarity of one American country to the others 
of the Continent.’’ It is the only permanent one because it is the 
only one that has stood and still stands the test of time. 

Should the doctrine be rejected because it is in the interest of the 
United States and is obnoxious to the nations of America, constituting 
a sort of protectorate over them? No, again says Dr. Brum. ‘‘It is 
not reasonable,’’ he wisely adds, ‘‘to inquire if generous acts benefit 
or not the country that realizes them. . . . All that should be con- 
sidered, therefore, is the good they produce.’’ The doctrine is benefi- 
cial to every American state which could count upon the ‘‘help and 


support from the country of Washington.’’ It is also a practical and 
efficacious proof of true solidarity. 
To overcome the susceptibility of an American country, protected 


by the Doctrine without a request to the United States to intervene 
in its behalf, Dr. Brum proposes that ‘‘the American countries make 
a similar declaration to Monroe’s, binding themselves to intervene in 
favor of any of them, including the United States, in case they should 
be engaged at war with an oversea country in defense of their rights.’’ 
The result of such a declaration would be to enhance the dignity of 
each American state and to place all ‘‘on a footing of perfect moral 
equality with the United States.’’ For example, if Uruguay were 
attacked by a European country, the United States and the other 


EDITORIAL COMMENT 603 


American countries would intervene in its defense, and if the United 
States were attacked, Uruguay ‘‘with its brother countries of the 
continent would join in action against the unjust aggressor.’’ In 
this way, he says, ‘‘the Monroe Doctrine, proclaimed as a standard 
of foreign policy of the United States, would become a defensive 
alliance between all the American countries, founded on a deep sen- 
timent of solidarity with mutual obligations and reciprocal advan- 
tages for all concerned.’’ 

To the criticism that the Doctrine has ‘‘not served to avoid the 
inter-American imperialism, or European interventions for the pur- 
pose of obtaining compulsory payment of their credits, or substituting 
the republican governments by the monarchical,’’ Dr. Brum replies 
that Monroe’s declaration had no other purpose ‘‘than that of pre- 
venting territorial expansion of Europe in America, for reasons con- 
nected with the security of his own country and sentiments of, soli- 
darity and sympathy with the new nations of the Continent.’’ 

The doctrine, Dr. Brum continues, has nothing to do with inter- 
American conflicts which for the most part arose from the uncertain 
boundaries of the American countries. Wisely the United States 
refused to intervene in such matters, and Monroe with great foresight 
limited himself to preventing European conquests, ‘‘leaving matters 
concerning inter-American boundaries to be settled by the interested 
countries themselves, in a way they should consider most in conformity 
with their interests.’’ American solidarity, not the Monroe Doctrine, 
is the defense against inter-American imperialism. 

For like reasons, it was the part of wisdom, on the part of the 
United States, not to invoke the Monroe Doctrine to prevent the 
collection by foree of debts due from American to European countries. 
Otherwise the United States would seem to be intermeddling in the 
internal affairs of the American states. However, the United States 
on various occasions made it clear that the collection of such debts 
should not be made the pretext for territorial acquisitions and offered 
its good offices to prevent such possibilities. The Drago Doctrine, 
not the Monroe Doctrine, is to be invoked in such cases. 

With these questions out of the way, Dr. Brum states the attitude 
that the American states should assume towards one another and thus 
describes rather than defines American solidarity. And he is fortu- 
nate to single out his country and the action which he himself recom- 
mended shortly after the entry of the United States into the World 
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War as the attitude to be followed by all American states in the 
future. 

Thus, in a note to the Brazilian Minister at Montevideo, dated 
June 12, 1917, Dr. Brum, then Uruguayan Minister of Foreign Affairs, 
said : 

United as the nations of the New World are by eternal bonds of democracy 
and by the same ideals of justice and liberty, the logic of principles and interests, 
for better securing the efficiency of the former and the free development of the 
latter, must necessarily determine, in the presence of the events that actually 
affect the world, a close union of action, so that an attack against any of the 
countries of America, with violation of the universally recognized precepts of 
international law, may constitute an offense to all and provoke in them a common 


reaction. 


Six days later, on June 18, 1917, this doctrine was embodied in a 
decree of the Uruguayan Government which should be and is set forth 


in full: 


Considering: That in various communications the Government of Uruguay has 
proclaimed the principle of American solidarity as the regulator of its interna- 
tional politics, understanding that any contravention of the rights of a country 
of the Continent should be so considered by all and provoke in them a uniform 
and common reaction; That in the hopes of seeing the realization of a determi 
nation in that respect between the nations of America, which may make possible 
the practical and efficient application of said ideals, the Government has adopted 
an attitude of expectation as to its action, though signifying in each case its 
sympathy towards the continental countries which have found themselves obliged 
to abandon neutrality: 

Considering: That until such an agreement is created, Uruguay, without con- 
tradicting its feelings and convictions, could not deal with the American countries 
which in the defense of their rights should find themselves engaged in an inter- 
national war as belligerents; 

Considering: That the Honorable Senate is also of the opinion, 

The President of the Republic, with the full concurrence of his Ministers, 


DETERMINES: 
First: To declare that no American country which, in the defense of its rights, 
should be in a state of war with nations of other continents, shall be dealt with 


as a belligerent. 
Second: To direct that no dispositions in opposition to the present resolution 


be carried into effect. 


Dr. Brum’s policy is a paraphrase of the famous line of Terence, 
Homo sum: humani nil a me alienum puto. I am an American and 
nothing that concerns America is foreign to me. 
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And there is much to be said for the poet and the statesman. 

‘“What superior authority’’ is to decide whether the action of ‘‘an 
extra-continental nation is or is not against the rights of Americans?”’ 
Dr. Brum asks. An American League of Nations, he answers. In 
what may be called the universal League of Nations the American 
states are inadequately represented, and a league composed of an 
overwhelming majority of non-Americans should not pass upon purely 
American questions. Of course, Dr. Brum does not have in mind the 
Assembly of the League of Nations, where every state is represented 
by a single and equal vote. In this body America would have at least 
twenty-one votes. He means the Council, which at present consists 
of nine members, five appointed by the Principal Allied and Asso- 
ciated Powers (of which the United States may be but is not yet one, 
as it has neither ratified nor adhered to the League as yet), and four 
members to be elected by the Assembly. They were appointed by 
the Conference of Paris until an Assembly.of the League should be 
held. They are a representative of Belgium, Brazil, Greece and Spain. 
That is to say, at most two American members, supposing that the 
United States enters the League and that either Brazil or some other 
American state is elected to the Council. 

In view of the fact that the ‘‘ validity of international engagements, 
such as treaties of arbitration or regional understandings like the 
Monroe Doctrine, for securing the maintenance of peace,’’ to quote 
the exact language of Article 21 of the Covenant, is not to be affected 
by anything in the Covenant, an American League is, in Dr. Brum’s 
opinion, necessary. It would have been necessary if there had been 
no universal league; it is doubly necessary now that a universal one 
has been created. 

But Dr. Brum’s views on this point should be given in his own 
words. He says: 

The organization of this League is in my opinion a logical sequence to the 
Versailles Treaty of Peace, which in recognizing and expressly accepting the 
Monroe Doctrine, seems to be desirous of limiting its sphere of action as far 
as American affairs are concerned. 

On the other hand the Supreme Council of the League of Nations is formed, 
principally, by the delegates of the Great Powers, having excluded from it nearly 
all the American countries. These countries need therefore organize a powerful 
organization that will look after their interests in the decisions arrived at by 
the League of Nations, and that organization can be no other than the American 
League, based on the absolute equality of all the associate countries. 

The American League would therefore have the following double purpose: 
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Occupying itself with the conflicts with the extra-continental countries, and 
besides, of those that might arise amongst the associate countries. 

The first purpose would greatly benefit the countries of the League by means 
of a powerful organization, which would act in the interests of their rights. As 
far as the second is concerned the harmonious and just action of the American 
League would avoid European intervention in our affairs. 


Why not strengthen the Pan-American Union, composed of an offi- 
cial representative of each of the American Republics on a footing 
of absolute equality, instead of another body? 

To which Dr. Brum could, New England fashion, ask in turn: Why 
not strengthen the Hague Conferences composed of official represen- 
tatives of each member of the Society of Nations on a footing of 
absolute equality instead of another body? 

The undersigned is unable to answer this question, but he can and 


he does commend Dr. Brum’s address to American and foreign readers. 
JAMES Brown Scort. 


TWO NEW JOURNALS OF INTERNATIONAL LAW 


Every journal of international law is a step towards the rule of law 
between nations and the founding of every review of international 
law is in this sense an event of no mean kind. There will one 
day be a strong and influential society or academy of international 
law in every American Republic, and it is to be hoped that there will 
be a journal or review of international law issued as the organ of 
each such society or academy. Of course we know and insist that 
international law is universal and that it cannot differ in different 
countries without ceasing, to that extent, to be international law. 
Why then advocate a magazine for a system of law, admittedly uni- 
versal, in each American Republic. Why confuse the reader with 
twenty-one periodicals for a continent when one would suffice? The 
answer is not difficult. Each prefers his own, ‘‘a bad child, but mine 
own,’’ said Shakespeare. ‘‘A good child and mine own,’’ every one 
of the Republics of America will be able to and therefore one day 
will say, This is the personal factor which makes us cling to our own 
family, our own country, our own Continent. 

There are other reasons. One is that the rules of international law 
are not self-interpreting. In the absence of a higher authority, such 
as an international court of justice, every nation is bound to interpret 
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them. Even if and when such an international court is established, 
each nation will have to continue to do its own interpreting, as it is 
likely that only a dispute will find its way to the international court 
after diplomatic means of settlement have been exhausted. The na- 
tional view has a right to existence and to be set forth at home and 
abroad by international lawyers in reviews and journals of interna- 
tional law. In certamine veritas. 

Another reason is that democracy needs a schoolmaster. It may 
choose the unfit and put up with its choice, but foreign nations insist 
upon the application of the rules of law in their mutual intercourse. 
The review or journal of international law is the means of reaching 
the electorate, just as needful and as legitimate as the newspapers. 
It is perhaps not improper to remark that in Germany before the war 
there was a dearth of international law and few professors of that 
just and noble branch of learning who devoted themselves exclusively 
to its study and to its diffusion. We cannot insist upon international 
law abroad if we do not honor it at home. Therefore, every society 
of international law is a nursery of peace, and every review or journal 
of international law is a guarantee of justice. 

This by way of introduction to a hearty welcome from the AMERICAN 
JOURNAL OF INTERNATIONAL Law to the Revista Mexicana de Derecho 
Internacional and the Revista Argentina de Derecho Internacional, 
the two most recent accessions to the fraternity of international law 
journals. 

On March 31, 1919, some leading publicists of Mexico founded in 
the City of Mexico a Mexican Academy of International Law, having 
for its objects the exchange of ideas between all persons in Mexico 
who pursue the study of international law, to promote the study and 
diffuse the knowledge of the subject, to advocate justice as the gov- 
erning factor in international relations, to work for the improvement 
of international law, and coéperate in its codification, to study and dis- 
cuss its problems with particular reference to Mexico and the Ameri- 
ean Continent, to encourage the publication of books on the subject, 
and organize lectures to discuss special topics, and finally to publish 
a journal and establish a library of international law. 

The following prospectus discloses the hopes of the founders of 
the new journal: 


This Journal is published to promote the objects of the Mexican Academy of 
International Law. In Mexico, where we have, in the past, paid very little 
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attention to such matters as refer to international law, lawyers and men of 
learning, as a rule, do not concern themselves with the latter, with the result that 
the board of editors of this Journal is mostly made up of a few enthusiasts and 
lovers of this branch of knowledge. Deficiencies in our book will not therefore 
be uncommon; it is always difficult to start; even more so if we take into consid- 
eration the fact that this Journal is the first one of its nature ever published 
in Mexico. 

We shall endeavor to study the most recent and important international prob 


lems, particularly those affecting Hispanic America, unbiased, free from all 
political and personal inclinations extraneous to the science. 
Mexican and foreign articles consistent with our program will appear in this 


Journal, and we shall reprint all documents and news tending to endow the 
Mexican public with an ample and thorough knowledge of international events 
and acts, at present the privilege of experts only. 

Let us labor, in short, for the progress of international law and a widespread 
knowledge of the same, interesting and illustrating the public in its development. 
The science which clamors for the fraternity of nations is well deserving of 


careful study. 


The first number of the Revista made its appearance in March, 1919, 
under the editorship of Dr. Genaro Fernandez MacGregor and has 
since appeared quarterly in the months of June, September, Decem- 
ber and March. The first four numbers issued during the year 1919 
made a stately volume of 750 pages, and the editor-in-chief and his 
associates are to be congratulated upon their success. One needs to 
have faith to start a journal which can only make a limited appeal, 
when the rewards can only be the consciousness of serving the cause 
of justice, and where the expenses of publication are too often taken 
from the slender pockets of the enthusiast. 

We are now in receipt of a prospectus, dated July 1, 1920, issued 
by the Argentine publicist, Professor José Léon Suarez, of an Argen- 
tine Review of International Law. It seems that, in undertaking 
this worthy enterprise, Dr. Suérez was animated by the results of the 
conference of international law teachers held in Washington in con- 
nection with the annual meeting of the American Society of Inter- 
national Law in 1914. In referring to that conference, Dr. Suarez 
quotes the opening remarks of the Honorable Elihu Root, President 
of the Society, that instruction in international law ‘‘is not a mere 
matter of book learning; it is not a mere matter of science; it is 
a matter of patriotic duty,’’ in view of the increasing control of 
democracy in the management of government. Dr. Suarez was also 
impressed with Mr. Root’s statement on the same occasion that ‘‘half 
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the wars of history have come because of mistaken opinions as to 
national rights and national obligations, have come from the unthink- 
ing assumption that all the right is on the side of one’s own country, 
all the duty on the side of some other country.’’ Because of which 
Dr. Sudrez advises: ‘‘ Let us study all the problems which may arise, 
establishing a distinction between international law and international 
polities. ’’ 

As to the character of the new journal the prospectus says: 

The character of the Journal will correspond to the principles which its 
Editor-in-Chief has expounded in his teachings and books. As international law 
is, by definition and in its essence, of a universal character, juridical matters will 
of course be dealt with from a universal point of view. Special preference will 
be given, however, to American and Argentinian matters, but this circumstance 
will not imply that any distinction is thereby established between continents or 
races. The Journal will resolutely oppose every tendency toward isolation of 
the American Continent in respect to Europe, although it deems its direction 
perfectly reconcilable with Pan-Americanism, with Ibero-Americanism, and with 
the juridical society of nations. 


The editor plans to include in his journal leading editorials, a 
chronicle of international events, a bibliography of international law, 
a course in diplomatic law taken from his lectures as professor of law 
in the University of Buenos Aires, the texts of important diplomatic 
documents, and lists of the American diplomatie corps. He also 
promises contributions from the most distinguished writers. 

The JourRNAL oF INTERNATIONAL Law of the extreme North wel- 
comes the Reviews of International Law of Mexico and Argentina. 
It wishes the newcomers in the field the greatest success. Mexico and 
Argentina need them, America needs them, and the world needs them. 

JAMES Brown Scorr. 


HEINRICH LAMMASCH (1853-1920) 


On January 7, 1920, the Republic of Austria lost its most distin- 
guished citizen, the University of Vienna one of its most influential 
professors, and international law one of its most eminent exponents 
in the person of Heinrich Lammasch, who died on that day in the 
ancient and beautiful city of Salzburg, birthplace of Mozart and 
capital of the Austrian Duchy and Crownland of Austria. 
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His life of sixty-seven years was full of achievement, and notable 
as were his services to his country, they could and would have been 
greater if the supreme opportunity had come to him earlier. Had 
his views as to the policy of Austria prevailed before the World 
War, or even during it, there might have been a great and powerful 
federation of nations composed of the peoples chafing under the yoke 
of the Dual Monarchy. In consequence of the World War they are 
indeed independent, but facing the old problems which had confronted 
them in the earlier days before their absorption into the domains of 
the Hapsburgs. Each stands by and for itself and they may ‘‘fall 
together.’’ The future will show. The hope of Dr. Lammasch was 
that these various groups should form individual and separate na- 
tions, united upon a footing of equality in a confederation of states, 
under the dynasty of the Hapsburgs. Without the war this might 
have been feasible; in the first two years of the war, perhaps even 
in the course of 1917, this might have been possible; in the last days 
of October, 1918, when Dr. Lammasch became Prime Minister of 
Austria, it was impossible. The groups of peoples of which the 
Austro-Hungarian Monarchy was composed had grown weary of the 
war. They had broken or were breaking away from Austria; they 
had or were setting up for themselves or planning other combinations 
from which Austria and Hungary were excluded. 

The late Emperor Karl had wished to make Dr. Lammasch premier 
in 1917, but the military party, which he had always opposed, and 
the Pan-Germanists, who always opposed him, would not hear of it. 
Would he have succeeded, could he have succeeded if he had been 
appointed then? We can never know. 

In the field of international law Dr. Lammasch was more fortunate. 
Indeed in the administration of international law he was remarkably 
successful. He was technical delegate of Austria-Hungary to the 
First Hague Peace Conference of 1899 and to the Second of 1907, 
in both of which he rendered valuable but inconspicuous service. 
He was a member of the arbitration section of each, and in the Second 
Conference he showed himself a consistent advocate of compulsory 
arbitration. In the closing days of the Conference he was, however, 
silent, as Germany had foreed Austria-Hungary to forsake the camp 
of arbitration and to oppose the proposed treaty of arbitration, which 
the overwhelming majority wished to but could not pass over Ger- 
many’s opposition. ° It would have been better for Austria-Hungary 
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if it had followed the advice of its technical delegate and broken 
then and there with Germany on the subject of arbitration. 

As a reward for his services at the First Conference, Dr. Lammasch 
was appointed by the Dual Monarchy a judge of the Permanent Court 
of Arbitration at The Hague which he had helped to create.’ His 
character and attainments were not only appreciated by his col- 
leagues, but respected by foreign countries to such an extent that he 
was called upon to serve as a judge in four disputes submitted to 
the Court of Arbitration, and in no less than three of these cases 
he was president of the tribunal. These were (1) the Venezuelan 
Preferential case between Germany, Great Britain, Italy and Vene- 
zuela, decided on February 22, 1904; (2) the Muscat Dhows case 
between France and Great Britain, decided on August 8, 1905; (3) 
the North Atlantic Coast Fisheries case between Great Britain and 
the United States, decided on September 7, 1910; (4) the Orinoco 
Steamship Company case, decided on October 25, 1910. In these 
last three cases he was either president or umpire. 

Dr. Lammasch was not therefore merely an advocate of peaceful 
settlement; he was a tried and trusted worker in this vast domain. 

In the field of theory he has been as marked, indeed more active 
than in practice. He has delivered address after address on arbitra- 
tion: he has issued pamphlet after pamphlet on the same subject, 
and he has written not a few monographs on the theory, practice, 
history and development of arbitration as applied in the past and as, 
in his opinion, it should be in the future. As a friend of peaceful 
settlement of international disputes, he was opposed to the Austro- 
Hungarian ultimatum to Serbia, and to the war or rather series of 
wars which was the logical if not inevitable consequence of that rash, 
unjustified and unjustifiable act. During the wars he came out 
strongly against the violations of international law which the Central 
Powers were committing in the conduct of their wars; he opposed Pan- 
Germanism and its program of annexations; he raised his voice 
against the campaign of hatred in which his own countrymen and 
the peoples of other belligerent countries were engaged, and he advo- 
cated the conclusion of the wars upon just principles. He accepted 
President Wilson’s leadership, approved his fourteen points and his 
Peace Plan, translating into German and publishing his speeches and 
letters dealing with international peace, including the speeches at the 
Paris Peace Conference up to and including the one reporting the 
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first draft of the Covenant of the League of Nations on February 
14, 1919. 

Professor Redlich, in a brief address delivered on February 14, 
1920, before the Austrian Society for the League of Nations, founded 
by Dr. Lammasch and of which he was honorary president, relates 
an interesting anecdote of his admiration for Mr. Wilson. When 
Professor Redlich was a student at the University of Vienna, in 
1889-90, he took Professor Lammasch’s courses, and he recalls that, 
in the first lengthy conversation which he had at the home of his 
teacher, Dr. Lammasch, who was also a great reader of English and 
American works, took a small volume from a book-shelf, handed it 
to the young man saying, ‘‘Take this and read it, it is a good work.’’ 
It was Mr. Wilson’s doctor’s thesis on Congressional Government. 
Professor Redlich says that he often thought of this in later years 
when Mr. Wilson’s name ‘‘filled the world.’’ Later Dr. Lammasch 
was disappointed with the way things went at Paris, and well he might 
be; but he was apparently unwilling to blame the American President 
for many of the things that happened, saying that we do not as yet 
know what Mr. Wilson did, especially how much he prevented Mr. 
Clemenceau from doing. 

Dr. Lammasch was an unwavering advocate of a league of nations. 
He did not believe it necessary to federate the world or to create 
a super-state. There should be a close and intimate codperation of 
the states, which should bind themselves to peaceful settlement 
through commissions of enquiry, tribunals of arbitration and courts 
of justice. The obligations assumed should be enforced, as he ulti- 
mately came to the conclusion that the world could not rely alone 
on moral suasion, and required a physical sanction. In his scheme, 
however, the League was to be governed by law, as were the nations. 
The work of the Hague Conferences he always respected. They 
should be continued, and he could not understand why the Covenant 
contained no reference to them and why it did not provide for their 
continuance. He felt it to be unfortunate that the Hague Conventions 
were not specifically mentioned as remaining in force, although he 
did not doubt that they were. He was also disappointed at the 
casual way in which Article 14 of the Covenant referred to a pro- 
posed Court of International Justice. Still, however, he stood by 
the League, and in the little book which has appeared since his death, 
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Vélkermord oder Voélkerbund, he expressed the opinion that the choice 
lay between suicide or a league of nations. 

He never lost faith in the triumph of justice between nations, and 
he confessed his belief, not once but many times, that international law 
would be taken up at the end of the war, where the war found it, and 
developed to meet the future needs of nations. Perhaps the best 
statement of his views as to this is an article in the Deutsche Revue 
for November, 1914, on International Law and the War: 


Just as Moltke, upon the day following the battle of Sedan, returned punctually 
to his game of whist, which had been interrupted for several days, and merely 
said: “After this incident we will continue our game,” so the scholars of the 
various states now at war will after the conclusion of peace meet at the customary 
time to resume their work, which was interrupted by the unpleasant episode, 
at the point where they were compeiled to abandon it. Only the place of the 
meeting will at first probably be transferred for reasons of caution to a country 
which has remained neutral, in order that the profanum vulgus may not disturb it. 

As soon as the thunder of the cannon has died away, the solidarity of the 
human interests, the conscience of which was dimmed in the minds of many 
during the war, will again become apparent to all. 


Heinrich Lammasch was a great and good man and it was a mis- 
fortune for him, his country and the world that his advice was not 
listened to while it was still time, and that when he came to power it 
was too late. 

It is never too late to furnish a good example, and that Dr. 


Lammasch did. 
James Brown Scorr. 


ALPHEUS HENRY SNOW (1859-1920) 


In the death of Mr. Alpheus Henry Snow in New York City on 
August 19, 1920, the American Society of International Law has 
lost a friend of long standing and a valuable co-worker. Mr. Snow 
had been a member of the Society since the first year of its organiza- 
tion in 1906. As a member of its Executive Council, to which he was 
elected in 1910, he took an active part in assisting in the direction 
of the Society’s affairs, rarely being absent from the meetings of the 
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Council. He also took an active interest in the public annual meet- 
ings of the Society and made some valuable contributions to the 
columns of the Society’s Journal. 

He was born in Claremont, New Hampshire, on November 8, 1859. 
After graduating from High School, he spent the years of 1876 and 
1877 at Trinity College, Hartford, and entered Yale University, from 
which institution he graduated in 1879. Adopting law as a profes- 
sion, he entered the Harvard Law School, from which he received 
the degree of Bachelor of Laws in 1883. Practising for a while in 
Hartford, he settled in Indianapolis, where he became a member of 
the firm of McDonald and Butler, the senior partner of which had 
been United States Senator. 

During the course of his active practice, Mr. Snow appeared in the 
Supreme Court of the United States and argued the case of Indiana 
v. Kentucky in 1890, on behalf of the State of Indiana (reported in 
136 United States Reports, 479). He was therefore trained in muni- 
cipal law and that larger law that obtains between the States of the 
American Union. 

Withdrawing from the active practice of his profession, although 
he never lost interest in or touch with the law, he settled in Wash- 
ington with his wife, Mrs. Margaret Butler Snow, the daughter of 
Mr. Snow’s senior partner, and gave himself up to a life of scholarly 
investigation and of scientific and literary activity. Here, the Amer- 
ican Society of International Law was fortunate to enlist his interest. 
He was also interested in the American Society for the Judicial Set- 
tlement of International Disputes, before which organization he deliv- 
ered a number of addresses and he also wrote a number of articles for 
its quarterly. He was deeply interested in the movement for interna- 
tional peace from its legal aspect, and made more than one notable 
contribution to the cause. In 1910 he was American delegate to the 
International Conference on Social Insurance held at The Hague. 

The Bar Association of Indianapolis was well advised when it said 
in its resolution that 

Mr. Snow was greatly interested in Government by Nations advanced in civili- 
zation of semi-civilized and barbarous peoples and gave years of close study and 
laborious effort to the methods by which England, France, Holland, Germany, 
Spain and Portugal governed their colonies. He published the results of his 
investigations in two books, which are of the highest authority, and which, while 


not popularly known, are of infinite service to those charged with the adminis- 
tration of affairs in the Philippines, Porto Rico, the Canal Zone, Haiti and 
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Dominica, the Virgin Islands and such of the Pacific Islands as are under our 


jurisdiction. 


The first of the books referred to appeared in 1902, and discussed 
the problems arising from the recent acquisition of our insular pos- 
sessions after the Spanish-American War of 1898. The volume is 
entitled The Administration of Dependencies and its sub-title ‘‘A 
study of the Evolution of the Federal Empire, with special reference 
to American Colonial Problems.’’ In the preface to this masterly 
work, Mr. Snow states that he was led to consider the subject by his 
belief that the clause of the Constitution by which Congress is given 
the power ‘‘to dispose of and make all needful rules and regulations 
respecting the territory or other property belonging to the United 
States,’’ the only one in the Constitution dealing with the question, 
must have expressed on the part of its framers ‘‘the true principles 
of the administration of dependencies,’’ since the Union was to govern 
for years to come territory to the west of the thirteen original States 
outside and beyond the sphere of influence of any one of them, but 
within the territory of the United States and subject to the Govern- 
ment of the Union created by the Constitution. The author stated 
that his ‘‘inquiry necessitated a careful examination of the issues of 
the American Revolution, and . . . my investigation extended back 
to the inception of the American Colonies in 1584. . . . I then ex- 
amined the American, British, and European theory and practice from 
the adoption of the Constitution until the present time. The whole 
inquiry,’’ continued Mr. Snow, ‘‘thus became a study of the evolution 
of the Federal Empire—a form of political organism which, though 
commonly believed to be of modern origin, was in fact more clearly 
understood by our Revolutionary leaders than by any other statesmen 
before or since their time, and which was recognized by them as being 
not only necessary and proper, but also beneficent in its operation, 
and hence desirable, for America as well as for other States.’’ From 
these exhaustive inquiries he drew the conclusion that: 


The people and lands of the American Union and the people and lands of its 
dependencies constitute a Federal Empire, and that the people of the American 
Union, by their written Constitution consented to by all the people of the Empire, 
have divided the governmental power under an unwritten Constitution, so that 
the Union is the Imperial State as respects the dependencies, standing in a 
federal and contractual relation to them, and having neither unconditional nor 
unlimited power over them, but only a power of disposition—which implies 
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adjudication as a prerequisite, and in which is included the power to execute 
its adjudications by all needful rules and regulations. 


His conclusions as to the administration of dependencies was 

That the habitual and daily administration of the dependencies of the American 
Union should be in charge of the President, assisted by expert investigators and 
advisers, and that the superintendence and final control of the administration 
should rest with the Congress, subject only to the final judgment of the whole 
people of the American Union, expressed at the polls. 


The second of Mr. Snow’s volumes appeared in 1918 under the 
title The Question of Aborigines in the Law and Practice of Nations. 
This study was undertaken at the request of the Department of State 
of the United States, for use at the impending Peace Conference at 
Paris. In the brief note prefixed to his study, which has only recently 
been made public, Mr. Snow said, and truly, that, ‘‘The author has 
discovered no treatise on the question, nor even any chapter in any 
book on international law or the law of colonies, to serve as model 
or guide. He has therefore been compelled to develop the subject 
and arrange the authorities according to his own judgment.’’ It is, 
as Mr. Snow’s colleagues at the bar would say, ‘‘a ease of first im- 
pression.’’ It should not be summarized. The little book of only 217 
pages should be read and studied by all interested in the subject. 
It is the only monograph on the subject and it is safe to predict that 
it will not have a rival for many a day. 

Among the various articles which Mr. Snow contributed from time 
to time to periodicals of a scientific nature, and which should be 
brought together and preserved in a companion volume to his two 
larger contributions, are: ‘‘Neutralization versus Imperialism’’ 
(American Journal of International Law, for 1908); ‘‘The Law of 
Nations’’ (ibid., 1912); ‘‘International Law and Political Science’’ 
(ibid., 1913); ‘‘The American Philosophy of Government and Its 
Effect on International Relations’’ (ibid., 1914) ; ‘‘The Development 
of the American Doctrine of Jurisdiction of Courts over States’’ 
(Judicial Settlement Quarterly, 1911); ‘‘Judicative Conciliation’”’ 
(ibid., 1916); ‘‘The Shantung Question and Spheres of Influence’’ 
(The Nation, New York, September 20, 1919); and ‘‘A League of 
Nations According to the American Idea’’ (a paper read before the 
American Association for the Advancement of Science on December 
30, 1919, and printed in the Advocate of Peace, January, 1920). 
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His paper on ‘‘Judicative Conciliation’’ is especially interesting 
at this time when the nations are groping for some peaceful means 
of settling their disputes. Mr. Snow shows the relation of his pro- 
posed institution to arbitration and judicial settlement: 


Judicative conciliation is to be distinguished from either arbitration or the 
judicial action of a court. A commission of judicative conciliation, whether in 
the imperfect form described in Article XIV of The Hague Convention or in the 
perfect form as manifested by the tribunal in the North Sea Incident, differs 
from a tribunal of arbitration in this: The finding of facts and the judgment 
or opinion of a tribunal of judicative conciliation are advisory only, and the 
parties are free to accept or reject them, so that it is the parties themselves who 
finally settle the matter by their voluntary agreement; whereas arbitration 
implies an obligation of the parties to accept and faithfully carry into effect 
the award of the arbitration tribunal. . . . Arbitration, therefore, cannot prop- 
erly be classified as a conciliative process. ‘This essential feature of implied 
obligation to accept the award, even if it does not require arbitration to be 
classified as a compulsive process, since the nations are free to arbitrate or not 
to arbitrate, nevertheless distinguishes arbitration from judicative conciliation. 


A commission of judicative conciliation is clearly different from a court. A 
court is the judicial organ of a society organized compulsively as a state. A 
court exists and acts under the constitution and laws of the state and has the 
function of finding the facts in cases duly brought before it and of applying to 
the finding of facts the principles established by the state as its law. A court 
implies a legislature and an executive, and a constabulary under their control 
to enforce the laws, the executive decrees, and the judgment of the court. A 
court, therefore, is an organ of a society organized on the principle of compul- 
sion, for the purpose of applying compulsion like any other organ of the state. 
Judicial action and judicative conciliation are, therefore, distinct from each other. 


And he showed the cautious yet progressive spirit by which he was 
animated in the concluding sentences of the article: 


Arbitration is an established process. If nations can settle their disputes 
peaceably by arbitration, by all means let us encourage them to do so. If a 
court of the society of nations can be established without converting the society 
into a federal state, or if we believe that such conversion is practicable and 
desirable, let us press for the establishment of the court. All that is intended 
to be said in this paper is that in the great work of promoting the judicial 
settlement of international disputes we should not overlook the possibilities which 
lie in judicative conciliation, both in its imperfect form of “inquiry” under the 
definition of Article IX of the Hague Convention for Pacific Settlement and 
in its perfect form of judicative conciliation as manifested in the settlement 
of the North Sea Incident. It is always wise to hold fast to all that has proved 
itself good in many instances; therefore, we must hold fast to arbitration. It is 
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also wise sometimes to plan for a revolutionary change. Therefore, we may 
plan for a court of the society of nations; though the burden is in that case on 
us But it is certainly also wise to hold in mind and consider carefully that 
which has proved good even in one case, for it may be that, if carefully studied 


and more generally applied, it will be found useful in many other cages. 


The results of Mr. Snow’s keen analysis of the Covenant of the 
League of Nations are also of very timely interest now. They were 
expressed in his article on ‘‘A League of Nations According to the 
American Idea,’’ as follows: 


ihe so-called “Covenant of the League of Nations” has the form of a treaty, 
but it is something different from and more than a treaty—that is to say, it is 
a constitution. It was, in fact, originally so-called. If adopted, it would consti- 
tute a new composite body politic and corporate, which would be a union of 
states, of which the United States would be a member, This new body politie 
and corporate would have a political and legal personality distinct from that 
of the United States. It would have a specific name—the League of Nations. 
It would manifest its personality through a common organ, which would sit iu 
two divisions—one called “the Council,” and the other “the Assembly.” To this 
eommon organ the constituent states would delegate specific political and cor- 
porate powers, thereby renouncing the exercise and wielding of these powers to 
the common organ. The act of ratifying any treaty which contains this “cov- 
enant” would be an act of consent on the part of the United States to enter 
into a union with foreign states, and for a period of time more or less definite 
to participate and partially submerge its personality in this new union. The 
power whieh the United States would exercise in entering into and participating 
in the union would not be the treaty power proper, but the analogous but vastly 
greater power of union. Specifically the power thus exercised would be the 
power of politieal union, the supreme phase of the power of union. 


The obligations under the Covenant of the League of Nations are opposed 
to the American Idea in at least the following respects: 

First. The Council and the Assembly are said to have the function of “advis- 
ing” the member states; but in giving this advice they are not required to 
observe the fundamental law or any principles whatever. The member states 
“covenant” to follow the “adviee.” “Advice” given by one person to another 
who is obligated on oath to follow the so-called “advice” is command, not advice. 
When no principles are laid down as obligatory on the adviser, and the person 
advised binds himself to follow the advice, the power of so-called “advice” is 
the power of absolute command, in disregard of the fundamental law. 

Second. The Covenant defines aggression and wrongdoing in terms of warlike 
action, whereas the only aggression recognized by the fundamental law is that 
which occurs when states or governments deprive persons of their fundamental 
rights without due process of law. Such aggression, and such only, is an aggres- 
sion against all other states. Each state may properly protect itself against such 
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an aggressor state, by war if necessary; and all states are in duty bound, under 
the fundamental law, to correct by their joint influences and strength such an 
aggressor state. To regard a state which makes war on such an aggressor state 
as the real aggressor is to render the League an agency of perversion and 
injustice. 

Third. The Covenant places the power to direct the activities of right-doing 
states and to correct the activities of the wrong-doing states in the same body 
of men—an arrangement which in fact makes this body of men at once a legis- 
lature, a court, and an executive. Such a combination of functions in one person 
or body invariably results in absolute government. The fact that the League 
provides for a Council and Assembly is of no consequence, since in each of them 
the two funetions are similarly confused. 


Whether we agree or not with Mr. Snow’s ideas on the subjects 
which interested him and upon which he wrote, we must agree that he 
was a publicist in the truest sense of the word, a clear thinker, a care- 
ful writer and a man to whom truth as he saw it, whether it be agree- 
able or not, was the chief thing in life. Quietly, modestly and earn- 
estly he set himself to the task of mastering his chosen subjects and 
publishing the results of his labors for the benefit of fellow-student, 
practical administrator, or general reader. 

We are better for such men, and such men do not live in vain. 

JaMEs Brown Scorr. 


CURRENT NOTES 


THE WORK OF THE LEAGUE OF NATIONS’ 


The inauguration of the League of Nations took place at Paris in 
the Ministry of Foreign Affairs on January 16, 1920. Representatives 
of the eight members of the Council, exclusive of the United States, 
namely, Belgium, Brazil, the British Empire, France, Greece, Italy, 
Japan and Spain, formally met, elected M. Leon Bourgeois, of France, 
the first chairman of the Council, and proceeded to organize the 
machinery for the practical execution of the clauses of the Treaty 
of Peace, the urgent necessity of which, the chairman explained, made 
it impossible further to postpone the meeting of the Council. The 
Treaty went into effect on January 10, 1920, and on that date the 
various periods prescribed for carrying out its provisions began to 
run. 

The meeting had been convened by the President of the United 
States, pursuant to Article 5 of the Covenant of the League. Com- 
menting upon the absence of a representative of the United States, 
M. Bourgeois said: ‘‘We respect the reasons which still delay the 
final decision of our friends in Washington, but we may all express 
the hope that these last difficulties will soon be overcome, and that 
a representative of the great American Republic will occupy the place 
which awaits him among us. The work of the Council will then 
assume that definite character, and that particular force which should 
be associated with it.’’ 

Subsequent to the inaugural session meetings were held in London, 
February 11-13; Paris, March 13 and April 9-11; and Rome, May 
14-19, 1920. 

At the London session the following important announcement re- 


1 The information given in this note is taken from the Official Journal of the 
League of Nations, Nos. 1-4, covering the months of February to May, 1920. 
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garding publicity for the work of the Council was made by Mr. A. J. 
Balfour, who presided over that session: 


After consultation with M. Bourgeois and with my other colleagues, we have 
come to the conclusion that the details of our work cannot with advantage take 
place in an open assembly. We recognize the extreme importance, and indeed 
necessity, of publicity in the true and useful form of that phrase, but the actual 
detailed discussion we believe can only be carried on with that perfect freedom 
I even go further, and say necessary—if the work is to be 


which is desirable 
efficiently done. The course therefore that we propose to take is to have this 
meeting, at which we are all here gathered together, an open meeting; then to 
resolve ourselves as it were into a committee and deal with the agenda in detail; 
then to have another open meeting, at which the general results of our labors 
will be communicated to the public, first to any who may be present in this room 
and through them to the public at large. That is the procedure which commends 
itself unanimously to my colleagues. ! am convinced that it is the right pro- 
cedure, and I trust that we shall be supported in that decision by the general 
verdict of public opinion. 


The Saar Basin 


The first business to come before the Council was the appointment 
of the commission to delimit the frontier of the Saar Basin. Under 
Article 48 of the Treaty of Peace, this commission is composed of five 
members, one appointed by France, one by Germany, and three na- 
tionals of other Powers to be appointed by the Council of the League. 
The Couneil accordingly, at its first meeting, appointed members from 
Great Britain, Belgium and Japan. The Governing Commission for 
the Saar Basin provided by the treaty was appointed at the second 
session of the Council, being composed of representatives of France, 
the Saar territory, Belgium, Denmark and Canada. The Council at 
the same time adopted a set of directions for the guidance of the 
commission. They are printed in the Supplement, page 360. The 
first report of the Governing Commission, submitted to the Council 
on March 25, 1920, stated that the commission assumed power on 
February 26 and on that date made its official entry into Saarbruck, 
which was chosen as the seat of the government. 


The Permanent Court of International Justice 


The next subject to receive the attention of the Council was the 
organization of a Permanent Court of International Justice, as pro- 
vided for in Article 14 of the Covenant of the League. At the second 
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session, held in London, a report upon this subject was submitted by 
M. Bourgeois, which is reproduced in full because of its peculiar 
interest to the readers of the JOURNAL: 


REPORT ON THE ORGANIZATION OF A PERMANENT COURT OF INTERNATIONAL JUSTICE 


Submitted by VW. Leon Bourgeois, French Re presentat 


The League of Nations, like a group of individuals, can only exist if the rights 
of each member are scrupulously respected. Its aim is to establish a reign of 
justice in a world which has been convulsed by the most murderous irs 
the League must be founded on justice. 

If justice is to reign, it must have a permanent instrument to its hand— 
it must take some tangible form which will make its existence felt among the 

It) 


peoples and give the support of its powerful, impartial and sup 
those whose weakness is only too often undefended. 


In each state private individuals know where to find judges to whom they can 


submit their grievances, and who will settle justly the questions on vw there 
is conflict. In addition to national courts of law, whose duty it is minister 
the laws of each state within its territorial limits, there is room for a1 
national tribunal entrusted with the important task of administering int al 
law and enforcing among the nations the cuique suum which is the law which 
governs human intercourse. This international tribunal will take the form of a 
I whnich is 


Permanent Court of International Justice, the early establishment of 
provided for in the Covenant of the League of Nations, though the preparations 


for the court are left to the Council of the League. 

“The Council,” runs Article 14 of the Covenant, “shall formulate and submit 
to the members of the League plans for the establishment of a Permanent Court 
of International Justice. This court shall be competent to hear and determin 
any dispute of an international character which the parties thereto submit to it 
The court may also give an advisory opinion upon any dispute 01 stion 
referred to it by the Council or by the Assembly.” 

This court of justice which is about to be established, whose general jurisdic 
tion has thus been briefly described, has already been invested with certain 
definite powers by the Peace Treaty of Versailles and the other treaties modeled 
upon it. For instance, Articles 336, 337 and 386 of the Treaty of Versailles 
entrust to the tribunal set up by the League of Nations the investigation and 
solution of various problems concerning international waterways. Articles 415 
to 420 and 423, on the organization of labor, bring within the jurisdiction of 


the court a matter which is still more important. 

In order to give full effect to these stipulations, and to curtail the temporat 
measures which are considered to be necessary (see Articles 425 and 426), it is 
essential that consideration shall be given without delay to the formation of the 
Permanent Court of International Justice. For this reason the Council has been 
called upon to study this problem at its meeting today. 

The idea of entrusting to a supreme tribunal the peaceable settlement of 
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disputes between nations and between governments is of the greatest antiquity. 
But until now this tribunal has engaged only in arbitration, which alone seems 
consistent with the sovereignty of states. In early days princes and towns in 
France and Italy submitted their differences to trusted arbitrators whose deci- 


sions they accepted in advance. 
In the Middle Ages, not to mention the Greek Amphictyonie Councils and the 
courts of ancient Rome, interesting examples of international arbitration could 


be found. Kings of France, Saint Louis amongst them, Popes, jurists of the 


School of 

In the last half-century particularly arbitration achieved its most valuable 
settlement by arbitration at Geneva in 1872 of the dispute 
and the United States in the Alabama affair is within 


Jologna, were often chosen as arbitrators in the courts of that period. 


conquests. The 
between Great Britain 
the memory of many of us; and subsequent settlements between 1872 and 1899 
have happily put an end to dangerous disagreements which appeared incapable 
of solution but by the force of arms. 

While becoming more and more frequent, arbitration was still only an incident 
in the life of nations; it knew no law but the convenience of states which, sure 
of their right or distrustful of their military strength, would consent to accept 
Free as they were to accept or refuse the arbitrator’s services, wholly 
Powers were no less free to 
there 


its verdict. 
free to select 
settle the order of procedure suitable for the settlement of their disputes: 
were times, indeed, when they found this liberty truly embarrassing. 
The appointment of one or of several arbitrators, the constitution of a court 


who those arbitrators should be, the 


of arbitration, the drawing up of the procedure to be followed in any particular 
suit, involved delicate negotiations and raised difficulties before which the states 
at variance often recoiled: a tendency which threatened to discredit the very 
principle of arbitration. 

The Institute of International Law in 1874 and 1875 prepared draft rules 
of procedure for arbitration courts. The important conventions on the peaceable 
settlement of international disputes signed at The Hague in 1899, and again in 
Though they left the disputing parties entirely free to apply, 


1907, went further. 
(Convention of 1899, Article 21; 


as before, to arbitrators of their own selection 
Convention of 1907, Article 42), they put at their disposal an organized body of 
arbitrators ready to take up their duties and, according to a procedure carefully 
laid down beforehand, to deal with grievances submitted to them. This is the 
Permanent Court of Arbitration, with its seat at The Hague. Article 20 of the 
Convention of 1899, reproduced in Article 41 in the Convention of 1907, defines 
clearly the part assigned to the new tribunal. “In order to facilitate immediate 
appeal to arbitration for international disputes which diplomacy has failed to 
settle, the signatory Powers undertake to set up a Permanent Court of Arbitration, 
available at all times and operating, unless otherwise desired by the contending 
parties, according to the rules of procedure in the present convention.” 

The Permanent Court of The Hague does not consist of a fixed number of 
magistrates invested with public duties, sitting periodically, if not continuously, 
waiting for litigants, and always ready, as national courts are, to decide disputes 
As a matter of fact, the only permanent feature of the court 


submitted to them. 
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is the International Office, which acts as its registry and as the necessary channel 
for all communications concerning its meetings and general work. 

There is also a governing body composed of diplomatic representatives of the 
contracting Powers, accredited to The Hague, and presided over by the Minister 
of Foreign Affairs of the Netherlands. It is the duty of this council to draw up 
the rules necessary to insure the satisfactory working of the Court of Arbitration, 
and the International Office is placed under its direction and control. The court, 
properly so called, consists of a panel or list of men of the highest moral standing 
—not more than four from each state—from amongst whom the contending parties 
are permitted to make their own free choice of the members of the tribunal to 
give judgment in their disputes, without the slightest obligation to limit their 
selection in any way to the official arbitrators proposed to them. 

The court of The Hague is not, therefore, really a permanent tribunal and 
has not the special character of a court of justice. It has, nevertheless, made 
considerable progress on the previous system of arbitration. 

No one would wish to belittle a system of international justice which has 
already brilliantly justified its existence, nor restrict the field of arbitration, and 
close the doors of the court of The Hague. But as early as 1907 the attention 
of the Peace Conference was drawn to the advisability of creating a really 
permanent tribunal, working either as a part of the court already set up at 
The Hague, or side by side with it, with the object of giving to the future 
decisions of international judges the unity and the stability which the awards 
of arbitrators had hitherto lacked. The United States suggested that a court 
should be set up entirely separate from that of 1899, sitting in regular and 
continuous session. This scheme, which was adopted by the conference, may 
be thus briefly described: 

The Court of Justice consists of a small number of judges and deputy-judges 
nominated for twelve years; they shall be eminent lawyers of the highest repu- 
tation, of recognized authority on questions of international law. They will be 
required to take an oath or make a solemn declaration, and will receive remuner 
ation for their services. The court shall have its seat at The Hague and will 
meet once a year. A delegation of three judges, appointed annually by the court, 
will deal with urgent matters requiring prompt settlement, and will, if necessary, 
conduct inquiries. Further, the scheme of 1907 leaves a purely optional authority 
to the court for whose organization it is responsible; it maintains, in its general 
outline, the procedure fixed in 1899 for the arbitration tribunals, but it is careful 
to lay down that the decisions of the new tribunal shall be based on the evidence 
of reason. 

On all these points agreement was easy; it was not so, however, when it 
became necessary to decide how the members of the court should be appointed. 
The number of judges had necessarily to be restricted, and there could be no 
question of giving a representative to each of the forty-four states which had 
taken part in the work of the conference. How was a choice to be made between 
? Should the 


Powers of equal sovereignty, equally jealous of their prerogatives 
selected judges, to the number of, say, fifteen or seventeen be chosen for their 
ability and without distinction of nationality by the general assembly of the 
Court of Arbitration or by the representatives of the states? Should they be 
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drawn by lot for each case from amongst representatives nominated by each 
of the forty-four states invited to the conference? Would a rotation-roll be 
possible, as was proposed by the United States and decided for the International 
Prize Court, each of the great Powers to have a permanent judge, whilst the 
others would have a judge only for a number of years commensurate with their 
importance? On this question, which threatened the very principle of the legal 
equality of nations, the conference could arrive at no definite conclusion; it 
therefore gave up the idea of organizing the court itself, the principle of which 
it approved, and contented itself with inserting in the final report of its labors 
a hope expressed in these words: ‘The conference recommends to the signatory 
Powers the adoption of the annexed convention and scheme for the establishment 
of a Court of Justice by Arbitration and for its putting into force as soon as 
an agreement has been reached on the nomination of judges and the constitution 
of the court.” 

It rests with the League of Nations, the outcome of the War of Nations, to 
realize today this hope which the Institute of International Law expressed at 
its meeting at Christiania in 1912. Moreover, circumstances are singularly favor- 
able for its immediate realization. From all parts of the devastated and tor- 
mented world rises a cry for justice. The military and moral unity which for 
five years has held the free peoples together, and concentrated their efforts in 
the defense of the right, must survive with our victory; it can find no nobler 
expression nor a more splendid symbol than the establishment of a Permanent 
Court of International Justice. This instrument of the League of Nations, this 
court, however composed, will be free from all national preoccupations, partic- 
ularly the exercise of its sovereign jurisdiction; and the intervention of the 
Council or even of the Assembly, in the choice of its members will be caleulated 
to remove all anxieties and guarantee against all attack the guardian principle 
of the equality of nations. How is this problem to be solved? How shall the 
Permanent Court be organized? How shall its members be nominated? In 
what country, in what city, shall this new tribunal have its seat? Is it possible 
to specify now the rule of procedure to be followed in the investigation and 
trial of the cases to be brought before it, or shall this duty be left to the court 
itself? Such, amongst many others, are the principal problems set before us 
by the mandate which Article 14 of the Covenant of the League of Nations has 
entrusted to us. It seems that the study of them may usefully be entrusted to 
a commission of legal experts, whose conclusions will be brought up and discussed 
at one of our next meetings. The duty assigned to our collaborators will be 
facilitated by the extensive researches initiated in various countries by the 
unfinished work of The Hague. The reports at the Conference to which the 
problems of the composition and procedure of the Permanent Court often gave 
rise in 1907 will form the natural point of departure for their inquiry. This 
inquiry will lead them to prepare a scheme designated to satisfy absolute justice, 
to conciliate the legitimate interests of nations, to crown in the happiest manner 
possible the evolution of centuries whose history we have related. 

Accordingly, in agreement with the Secretary-General, we now have the honor 
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to propose the constitution of this committee, and the appointment of the follow 
ing gentlemen to act as members: 

Mr. Satsuo Akidzuki, former Ambassador of His Majesty the Emperor of 
Japan. 

Mr. Rafael Altamira, Senator, Professor of the Faculty of Law of the Uni- 
versity of Madrid. 

Mr. Clovis Bevilaqua, Professor of the Faculty of Law of Pernambuco and 
Legal Adviser to the Ministry of Foreign Affairs of Brazil. 

Baron Descamps, Belgian Minister of State. 

Sefior Luis Maria Drago, former Minister for Foreign Affairs of the Argentine 
Republic. 

Professor Fadda, Professor of Law at the University of Naples. 

M. Fromageot, Legal Adviser to the Ministry of Foreign Affairs at Paris. 

Mr. G. W. W. Gram, former Member of the Supreme Court of Norway. 

Dr. Loder, Member of the Court of Cassation of the Netherlands. 

Lord Phillimore, Member of the Privy Council of His Majesty the King 
of England. 

Mr. Elihu Root, former Secretary of State of the United States of America. 

Mr. Vesnitch, Envoy Extraordinary and Minister Plenipotentiary of His 
Majesty the King of the Serbs, Croats and Slovenes in Paris. 


Upon motion of Mr. Balfour, the jurists named by M. Bourgeois 
were invited to serve upon the committee. The members of the Amer- 
ican Society of International Law will be especially interested in the 
following remarks of Mr. Balfour singling out for particular mention 
the inclusion in the list of jurists invited of the name of the distin- 
guished gentleman who has been the president of the Society since 
its foundation: 

It will not have escaped the notice of anybody who has heard the list that 
in it is included the distinguished name of Mr. Root, the well-known American 
lawyer. It may be that Mr. Root for one reason or another will not find it 
possible immediately to accept, but the Council desire formally to put on record 
that Mr. Root will always be welcome at whatever stage of our proceedings he 
feels it within his power to add to our deliberations the great weight of his 


learning and his name. 


All of the jurists who were invited accepted with the exception of 
Messrs. Akidzuki, Gram and Drago. At the fifth session of the Coun- 
cil the Secretary-General announced that Mr. Adatci had accepted 
in place of Mr. Akidzuki, and that the committee would be composed 
of ten members instead of twelve, five being nationals of the five great 
Powers and five nationals of five smaller Powers. Details of the work 
of the committee are given elsewhere in these columns, page. 581. 
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The text of the draft scheme adopted by the committee is printed in 
the Supplement hereto, page 371. 


International Régime of Ports, Waterways and Railways 


The Council also at its second session took up the question of carry- 
ing out the functions of the League with reference to transit, ports, 
waterways and railways. A report upon this subject was submitted 
by M. Quinones de Leon, of Spain, who proposed that the Commission 
on the International Régime of Ports, Waterways and Railways, orig- 
inally a part of the Peace Conference organization at Paris and con- 
tinued in an advisory capacity with the addition of representatives 
of certain neutral Powers upon the invitation of the French Gov- 
ernment, be requested to submit proposals for the formation of a 
permanent organization as part of the League of Nations and to act 
provisionally as adviser to the Council. The proposal was adopted, 
the commission accepted the invitation, and at the fifth session of the 
Council submitted a recommendation for the holding of a general 
conference on freedom of communications and transit to consider the 
principles to be followed in carrying out the Treaty of Peace, to 
elaborate general conventions concerning the international régime of 
transit, ports, waterways and railways, and to organize a permanent 
communications committee as a consultative and technical body to 
assist the Council and Assembly of the League in carrying out the 
treaty provisions entrusted to their supervision. The Council ap- 
proved this recommendation and directed the issuance of invitations 
to members of the League to send representatives to the proposed 
conference at a place and date to be later decided. 


International Heulth Bureau 


At the second session, the Council adopted a resolution inviting the 
Health Commission organized by the British Government to constitute 
a conference, by the addition to its membership of international health 
experts, to prepare and submit to the Council proposals concerning 
the establishment of a permanent advisory and executive body. The 
invitation was accepted and an international health conference called 
to meet in London in April. At the meeting of the Council in Paris 
on March 13, a resolution was passed requesting the international 
health conference to deal with the emergency of epidemic typhus in 
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Poland and to submit to the Council plans for united official action. 

The recommendations of the international conference were submit- 
ted to the Rome meeting of the Council and approved. A commission 
to combat the typhus epidemic in Poland was appointed and an appeal 
sent to most of the countries of the world, both members and non- 
members of the League, urging contributions toward a fund of two 
million pounds sterling, the minimum amount required to deal with 
the situation. 

Danzig 


The duties of the League with reference to the free city of Danzig 
came up for consideration at the second meeting of the Council. 
After receiving a report upon the subject by M. Paul Hymans, the 
Belgian representative, the Council adopted the following resolutions : 

In view of Articles 100 to 108 of the Treaty of Versailles of June 28, 1919: 

Whereas, the city of Danzig shall be established as a Free City, and 

Whereas, the Free City of Danzig will be placed under the protection of the 
League of Nations, and 

Whereas, a constitution for the Free City of Danzig shall be 
the duly appointed representatives of the Free City in agreement with 


drawn up by 
a High 
Commissioner to be appointed by the League of Nations, and 

Whereas, this constitution of the Free City of Danzig shall be placed under 
the guarantee of the League of Nations; and, 

Whereas, the High Commissioner of the League of Nations 
entrusted with the duty of dealing in the first instance with all differences arising 
between Poland and the Free City of Danzig in regard to the Treaty of Peace 


with Germany, signed at Versailles, 28th June, 1919, or any arrangements or 


will also be 


agreements made thereunder: 

The Council of the League of Nations hereby resolve that: 

1. Sir Reginald Tower be appointed High Commissioner of the League of 
Nations at Danzig, as from the date of this resolution, be entrusted with the 
duties of High Commissioner, as mentioned above, and be invited to submit, in 
due time, the constitution of the Free City of Danzig to the approval of the 
League of Nations, in order that the constitution may be placed under the 


guarantee thereof. 
2. The suggestions set forth in the attached memorandum 2 in respect of the 


2 The memorandum referred to prescribes the duties of the High Commissioner 
as follows: 

(1) To come to an agreement with the duly appointed representatives of the 
Free City with regard to its constitution. For this purpose he must be satisfied 
that the representatives of the city are in fact “duly appointed.” The Treaty 
of Peace does not regulate the appointment of such representatives. It will be 
the duty of the High Commissioner to make proposals on this subject as soon 
as possible to the Council of the League of Nations. He must clearly arrange 
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High Commissioner of the League of Nations at Danzig be herewith agreed 


to. 
3. Copies of the present resolution and of the memorandum be forwarded 


to the High Commissioner by the Secretary-General of the League of Nations. 
Elections for representatives to frame the Danzig constitution took 

place on May 16, in accordance with procedure submitted to the 

Council by the High Commissioner and approved at its April meeting. 


Polish Minorities Treaty 


Under Article 12 of the treaty signed by Poland at Versailles on 
June 28, 1919, Poland agreed that the stipulations of the treaty affect- 
ing minorities constitute obligations of international concern and 
would be placed under the guarantee of the League of Nations. A 
report submitted at the second session of the Council by Mr. M. K. 
Matsui, of Japan, considered the question whether the League of 
Nations should undertake this guarantee. The Council adopted a 
resolution placing the said treaty stipulations under the guarantee of 
the League. 

Admission of Switzerland to the League 


The next business before the Council at its second session related 
to the admission of Switzerland to the League. Two difficulties pre- 
sented themselves, one growing out of the inability of Switzerland 
to give a definite answer within the time limit set for acceptance 
because of the necessity of a plebiscite, and the other being due to 
the reservation of Swiss neutrality. The manner in which these diffi- 
culties were overcome is shown in the following resolution adopted 
by the Council admitting Switzerland to the League: 


The Council of the League of Nations, while affirming that the conception 
of neutrality of the members of the League is incompatible with the principle 
that all members will be obliged to co-operate in enforcing respect for their 
engagements, recognizes that Switzerland is in a unique situation, based on a 
tradition of several centuries which has been explicitly incorporated in the law 


that the representation of the inhabitants of the Free City, for the important 
work of drawing up the constitution, shall be based on as broad and democratic 
a basis as possible. 

(2) To deal in the first instance with all differences arising between Poland 
and the Free City of Danzig in regard to the Treaty of Peace, or any arrange- 
ments or agreements made thereunder. 

(3) To report to the Council of the League of Nations through the Secretary- 
General on all matters within his jurisdiction as High Commissioner. No 
mention of this is made in the Treaty of Peace, but it will clearly be necessary 
for the Council to be kept fully informed. 


| 
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of nations; and that the members of the League of Nations, signatories of the 
Treaty of Versailles, have rightly recognized by Article 435 that the guarantees 
stipulated in favor of Switzerland by the treaties of 1815 and especially by 
the act of November 20, 1815, constitute international obligations for the main 
tenance of peace. The members of the League of Nations are entitled to expect 
that the Swiss people will not stand aside when the high principles of the League 
have to be defended. It is in this sense that the Council of the League has taken 
note of the declaration made by the Swiss Government in its message to the 
Federal Assembly of August 4, 1919, and in its memorandum of January 13, 
1920, which declarations have been confirmed by the Swiss delegates at the 
meeting of the Council and in accordance with which Switzerland recognizes 
and proclaims the duties of solidarity which membership of the League of 
Nations imposes upon her, including therein the duty of coéperating in such 
economic and financial measures as may be demanded by the League of Nations 
against a covenant-breaking state, and is prepared to make every sacrifice to 
defend her own territory under every circumstance, even during operations under 
taken by the League of Nations, but will not be obliged to take part in any 
military action or to allow the passage of foreign troops or the preparation 
of military operations within her territory. 

In accepting these declarations, the Council recognizes that the perpetual 
neutrality of Switzerland and the guarantee of the inviolability of her territory 
as incorporated in the law of nations, particularly in the treaties and in the 
act of 1815, are justified by the interests of general peace, and as such are 
compatible with the Covenant. 

In view of the special character of the constitution of the Swiss Confederation, 
the Council of the League of Nations is of opinion that the notification of the 
Swiss declaration of accession to the League, based on the declaration of the 
Federal Assembly and to be carried out within two months from January 10, 
1920 (the date of the coming into force of the Covenant of the League of 
Nations), can be accepted by the other members of the League as the declaration 
required by Article 1 for admission as an original member, provided that con- 
firmation of this declaration by the Swiss people and Cantons be effected in 
the shortest possible time. 


International Financial Conference 


The final item of business at the second session was the adoption 
of the following resolution proposed by Mr. Balfour, regarding an 
International Financial Conference : 

The Council of the League of Nations in view of the declaration of the British 
Chancellor of the Exchequer of 11th February, 1920, concerning the possible 
participation of Great Britain in an international conference on the subject of 
the world-wide financial and exchange crisis decides: 

(1) That the League of Nations shall convene an international conference 
with a view to studying the financial crisis and to look for a means of remedying 
it and of mitigating the dangerous consequences arising from it. 


| 
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(2) A commission composed of members of the Council nominated by the 
president is instructed to summon the states chiefly concerned to this conference 


and to convene it at the earliest possible date. 


Pursuant to these resolutions, M. Bourgeois reported at the May 
meeting that the following countries had been invited, on April 8, 
1920, to send delegates to an International Financial Conference, to be 
held in Brussels, towards the middle of May, 1920: 


Argentina Japan 

Australia New Zealand 
Belgium Norway 

Brazil Poland 

Canada Portugal 

Chile Roumania 
Czecho-Slovakia Serb-Croat-Slovene State 
Denmark South Africa 
France Spain 

Greece Sweden 

Holland Switzerland 
India United Kingdom 
Italy 


He also reported that an invitation had been sent to the United States 
of America to send representatives to the conference or to take part 
in the work, and that other states not included in the list had been 
invited to send information and to make recommendations to the 
conference, the Council to decide on the conditions under which they 
might be heard. The agenda of the proposed international confer- 
ence was also outlined. It called for the communication by the Allies 
of their decisions on reparations and war debts, and written state- 
ments from each country setting out its situation and policy with 
regard to external debt, public finance, and foreign trade, the receipt 
of this information to be followed by discussions on internal financial 
policy, including taxation, internal debt, currency and exchange reg- 
ulations, and further discussions in regard to restoration of trade 
balance, ineluding the effects of depreciated exchange, import re- 
strictions, export policy, economic conditions of recovery and for- 
eign credit facilities. At the conclusion of M. Bourgeois’ report, the 
Council appointed M. Gustave Ador, of Switzerland, president of the 
proposed International Financial Conference. 
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Commission of Inquiry to Russia 

The third session of the Council, held at Paris in March, was for 
the purpose of considering an appeal made by the International 
Labor Office through the Supreme Council for the sending of a com- 
mission to investigate conditions in Russia. The appointment of such 
a commission was authorized by the Council and an inquiry directed 
to be sent by radio asking whether the Russian Soviet authorities 
were prepared to receive the commission and to afford it the necessary 
immunities and facilities for its work. No reply was received to this 
request, which was sent on March 17, but upon its being repeated by 
the Secretary-General of the League on May 1 a reply, dated May 13, 
was received from the Central Executive Committee of the Soviets of 
Russia communicating the contents of a resolution which criticised 
the action of certain members of the League in making war on Russia 
and the failure of the League “‘ officially to communicate the fact of 
its existence to the Russian people’’ or to oppose the action of Poland 
in attempting to seize Russian territory. The Soviet Government 
stated that it is keenly interested that representatives of all nations 
should know the internal situation of Russia, and would therefore 
admit representatives of the press and a delegation of the English 
Congress of Trades Unions, who would be given full liberty to study 
the situation in Russia in all its aspects. The reply further consented 
in principle to the visit of the delegation of the League of Nations, 
provided it contained no members ‘‘who have been associated with 
the plots against the Russian Government’’ or ‘‘representatives of 
nations which have in effect renounced their neutrality in the war 
on Soviet Russia.’’ 

This reply was laid before the Council of the League at its meeting 
in Rome. The conditions laid down were considered as practically 
amounting to a refusal of permission to send the commission, and an 
answer to this effect was directed to be sent, with the statement that 
the Council of the League ‘‘must lay upon the Soviet Government 
the entire responsibility for frustrating a step prompted solely by 
the desire to improve international relations and the economic situa- 
tion of the world.’’ 

Disease in Central Europe 


At the third meeting of the Council it approved an appeal which 
had previously been sent by Mr. Balfour to the International League 
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of Red Cross Societies to organize an effort to deal with the ravages 
inflicted by disease upon the underfed populations of Central Europe. 
A favorable response to the appeal, conditioned upon the assurance 
that food, clothing and transportation would be supplied by the gov- 
ernments, was presented to the Council at its fifth session. A survey 
made by the Relief Credits Committee in Paris of the available sup- 
plies remaining on hand from the supplies furnished by the British 
and American Governments, the Red Cross and other societies and 
individuals, showed supplies sufficient to last at least until the next 
harvest, and the Council therefore requested the League of Red Cross 
Societies to proceed with the formulation of plans and the issuance 
of a general appeal for assistance. 


Mandate for Armenia 


The question of a mandate for Armenia was brought before the 
Council at its April meeting by an inquiry dated March 12, 1920, 
from Lord Curzon, acting in his capacity as president of the confer- 
ence of Foreign Ministers and Ambassadors sitting in London, as to 
whether the Council of the League would be prepared to accept, on 
behalf of the League of Nations, the protection of the future inde- 
pendent State of Armenia. A report upon the request was presented 
by the British representative in the Council, Mr. H. A. L. Fisher, 
and a memorandum agreed upon containing the following reply: 


The Council of the League is, in a word, in full accord with the Supreme 
Council as to the claims of the Armenian nation. It regards the establishment 
of an Armenian state upon a safe and independent basis as an obligation of 
humanity and as an end worthy of effort and sacrifice upon the part of the 
civilized Powers of the world. Within the limits of its own authority, it is 
anxious to co-operate to this end. On the other hand, the Council of the League 
realizes its own limitations. It realizes that it is not a state; that it has as yet 
no army and no finances, and that its action upon public opinion would be fainter 
in Asia Minor than in the more civilized regions of Europe. Nor can the Council 
forget the bitter disillusionment of the Armenian nation over the failure of the 
Armenian clauses inserted in the treaties of the last century. It cannot overlook 
the fact that the stipulation of Article 22 does not contemplate the League of 
Nations itself accepting and exercising a mandate. On the contrary, these 
stipulations require the League to supervise the execution of mandates entrusted 
to a specified Power for communities which formerly belonged to the Ottoman 
Empire. The supervision by the League of Nations of the various mandates 
entrusted to certain Powers for different regions of the former Ottoman Empire 
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hardly seems to be compatible with the execution by the League itself of a 
mandate for one of these regions. Having these considerations in mind, the 
Council, though it has no desire to give too narrow or pedantic an interpretation 
to its power, has come to the conclusion that the future of the Armenian nation 
could best be assured if a member of the League or some other Power could be 
found willing to accept the mandate for Armenia under the supervision and with 
the full moral support of the League, under the general conditions laid down 
under Article 22. 
In order to assist the Council in ascertaining whether any member 
of the League would be prepared to accept such a mandate, it pro- 
pounded certain inquiries to the Supreme Council regarding financial 
assistance to Armenia; the means of obtaining possession of and de- 
fending Armenian territory; and the provision to be made for giving 
Armenia free access to the sea, through the Port of Batoum, so as 
to assure communication between the republic and the proposed 
mandatory. 
Protection of Minorities in Turkey 

The question of the protection of minorities in Turkey was also 
brought before the Council in a telegram from Lord Curzon, dated 
March 12, asking to be informed whether the League of Nations would 
consent to guarantee the clauses of the treaty of peace, then in prepa- 
ration, concerning the protection of minorities in Turkey. A report 
on the request, submitted by Baron Gaiffier d’Hestroy, the Belgian 
representative, stated that after considering whether the request falls 
within the competency of the Council, and whether any legal or other 
objections te compliance arise, 


The Council has unanimously decided that its mission and the expectations 
of the civilized world require it to accede to this request. It considers that it 
would be carrying out the great task for which it was constituted by contributing 
in every possible way to prevent the repetition of the abominable crimes which 
have so often been committed in the territory of the Ottoman Empire, and thus 
prevent the recurrence of war, which these massacres may bring about. 


No definite action could be taken, however, until the terms of the 
treaty of peace had been definitely concluded with Turkey. 


Repatriation of Prisoners of War 


The subject of the repatriation of prisoners of war in Siberia came 
before the Council in its fourth session at the suggestion of the 
Supreme Economic Council sitting in Paris. A report submitted to 
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the Council by Count Bonin Longare, the Italian representative, stated 
that ‘‘it is clear that the League could not undertake a more humane 
task, or one more in keeping with Article 25 of the Covenant by the 
terms of which the members of the League bind themselves to do all 
in their power to relieve the suffering of the world.’’ The Council, 
therefore, agreed to entrust to a competent person the duty of inves- 
tigating what was most necessary and urgent in order to accomplish 
the repatriation of the prisoners, and to carry out the measures re- 
quired, subject to the intervention of the Council. The famous Nor- 
wegian explorer Nansen was subsequently entrusted with this mission. 


Traffic in Women and Children 


The first business brought before the Rome meeting was a report 
upon traffic in women and children, presented by M. Gastao da Cunha, 
the Brazilian representative. The report reviewed the work of the 
international conference, which met at Paris in 1902 and drafted an 
international convention on the subject, the results which were accom- 
plished by the convention, and the work of the International Bureau 
for the suppression of the White Slave Traffic, aided by various na- 
tional societies. The report stated that the International Bureau is 
now making efforts to convene a general conference of the national 
societies to make further recommendations and M. da Cunha there- 
fore proposed that the Council adopt a resolution authorizing the 
appointment of an officer to be attached to the Secretariat of the 
League of Nations, whose special duty it will be to keep in touch 
with all matters relative to the white slave traffic, but that no steps 
be taken by the League until the recommendations of the proposed 


international conference have been submitted. 


Plebiscite in Eupen and Malmedy 

Charges by Germany that the Belgian authorities were adopting 
repressive measures to prevent a fair expression of public opinion 
in the territories of Eupen and Malmedy, in which plebiscites were 
being held in accordance with the Treaty of Versailles, were laid 
before the Council at its fifth session, with the request that the League 
of Nations use its authority to insure that the populations of these 
districts be given the opportunity freely to record their opinion. The 
charges were denied by Belgium, which made counter-charges alleging 


systematic German propaganda in the districts. 
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A report presented by M. Matsui called attention to the fact that 
the Treaty of Peace does not give the League any right to intervene 
previous to the communication by Belgium of the results of the pleb 
iscite, and the Secretary-General of the League of Nations was directed 


to reply to the German complaint accordingly. 
Frontier Between Belgium and Germany. 

A further complaint was received from Germany protesting against 
a decision of the delimitation commission under Article 35 of the 
Treaty of Peace, to settle the new frontier between Belgium and 
Germany. M. Matsui reported upon this question at the same time 
that he reported upon the plebiscite question. He called attention to 
the fact that the delimitation commission was composed of representa- 
tives of Belgium and Germany and the Principal Allied Powers, and 
that the League of Nations is not mentioned. The report was ap- 


proved by the Council. 


Meeting of the Assembly of the League. 

The time and place of tne first meeting of the Assembly of the 
League were considered at the May meeting. From a report upon 
the subject presented by Mr. Coromilas, the Greek representative, it 
appeared that the following thirty-seven countries and dominions are 
now members of the League of Nations: 


Argentine Republic Denmark Peru 
Belgium France Poland 
Bolivia Greece Portugal 
Brazil Guatemala Roumania 
British Empire— Italy Salvador 

Canada Japan Serb-Croat-Slovene State 

Australia Liberia Siam 

South Africa Netherlands Spain 

New Zealand Norway Sweden 

India Panama Switzerland 
Chile Paraguay Uruguay 
Colombia Persia Venezuela 


Czecho-Slovakia 


A telegram was sent to President Wilson, who, under Article 5 of 
the Covenant, was authorized to summon the first meeting of the 
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Assembly, requesting him to issue a summons for the meeting to be 
held in some European city between the Ist and 15th of November, 


1920. 


International Statistics. 


Upon the recommendation of Mr. Destrée, the Belgian representa- 
tive, the Council at its fifth session authorized the formation of a 
Commission on International Statistics to be composed of two repre- 
sentatives from the International Institute of Statistics and one repre- 
sentative each from the International Labor Office, the International 
Institute of Agriculture and the International Bureau of Commercial 
Statistics. 

The organization of a ‘‘Permanent Advisory Armaments Com- 
mission Dealing with Military, Naval and Air Questions,’’ was sub- 
mitted by M. Léon Bourgeois at the fifth meeting of the Council. 
The resolutions adopted to enable the Council to carry out its duties 
under Articles 1-9 of the League of Nations are printed in the Sup- 
plement to this JouRNAL, page 363. 


Secretariat of the League. 


Mr. Balfour submitted at the fifth meeting a report on the staff 
of the Secretariat. Upon this subject the Council adopted the fol- 


lowing resolution : 


I. That in accordance with Article 6 of the Covenant by which the secretaries 
and staff of the Secretariat shall be appointed by the Secretary-General with 
the approval of the Council, the Council approve the provisional appointments 
made by the Seeretary-General acting under the authority of the Organization 
Committee of the League of Nations. This approval is given for a period of 
five years, dating from the day of appointment if made after the coming into 
force of the treaty, and for the other appointments from the date of the coming 
into force of the treaty. 

II. That the salaries provisionally allotted by the Secretary-General be 
approved by the Council until the budget has been confirmed by the Assembly. 

III. That the continuance of the Secretariat in London, where the present 
provisional seat is established, be authorized, and that the date of a transfer 
to the permanent seat be decided by the Council after the Assembly has had 
the opportunity of discussion. 

IV. That no member of the International Secretariat during the term of 
his or her appointment accept any honor or decoration (except for services 
rendered prior to such appointment). 
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Budget of the League. 


An interesting report on the budget of the League was presented 
at the fifth session by M. de Leon, the Spanish representative. In 
this report the expenses of the League were divided into two main 
groups, first the direct expenses of the Secretariat, and secondly, 
the expenses incurred by the subsidiary organizations of the League, 
such as the International Labor Bureau. The total expenses incurred 
up to March 31, 1920, were £130,500. An estimate of expenses for 
April, May and June, 1920, was placed at the sum of £119,500. Under 
Article 6 of the Covenant the expenses of the Secretariat are borne 
by the members of the League in accordance with the apportionment 
of the expenses of the International Bureau of the Universal Postal 
Union. The report stated that this system cannot be applied perma- 
nently to the League without giving rise to criticism and difficulties, 
because some states in the Universal Postal Union are not yet mem- 
bers of the League of Nations, because the area of several countries 
in the Union has been considerably reduced since the apportionment, 
and finally, because of the great expense of the League as compared 
with the small annual cost of the Union. The Secretariat was ac- 
cordingly directed to send a questionnaire to all members of the 
League, requesting information which will enable the League to con- 
sider a more equitable method of apportionment. 

A second part of the report dealt with the monetary unit to be used 
as the basis of the budget. The various standards that might be 


adopted, including a currency to be established by the League of 
Nations for its own use, were considered, and it was provisionally 
decided that the next budget should be based upon gold franes or 
their equivalent, and the members of the League were requested to 


make payments accordingly. 


Relations of Technical Organizations with League. 


An administrative matter concerning the relations between the 
technical organizations. of the League, on the one hand, and the 
Council and the Assembly, on the other, was the subject of a resolu- 
tion by the Council at its fifth meeting. The resolution provided 
that the interior working of the various technical organizations should 
be independent, but that their relations with the members of the 
League should be under control. 
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Registration and Publication of Treaties. 

The tinal matter passed upon at the fifth session was the registra- 
tion and publication of treaties as prescribed under Article 18 of the 
Covenant of the League of Nations. A memorandum upon this sub- 
ject, which was approved by the Council, is printed in the Supple- 
ment hereto, page 366. 

GeorGe A. FINCH. 
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Abbreviations: Adv. of peace, Advocate of peace; Bundesbl., Switzerland, Bun- 
desblatt; Clunet, Journal du droit international; Omd,, Great Britain, Parlia- 
mentary Papers; Commerce Reports, U. S. Commerce reports; Cong. Rec., Con- 
gressional Record; Contemp. R., Contemporary Review; Costa Rica, Ga., La 
Gaceta; Covenant, The Covenant (London); Cur. Hist., Current History (New 
York Times) ; Daily digest, Daily digest of reconstruction news; D. G@., Diario do 
Governo, (Portugal); D. O., Diario oficial (Brazil) ; Deutsch. Reichs., Deutscher 


Reichsauzeiger; FE. G., Eidgenossische gesetzblatt (Switzerland) ; Edin. Rev., Edin 
burgh Review; Evening Star (Washington); Figaro, Le Figaro (Paris); G. B. 
Treaty series, Great Britain, Treaty series; Ga. de Madrid, Gaceta de Madrid; 


G. U., Gazetta Ufficiale (Italy) ; Guatemalteco, El Guatemalteco; International 
High Commission; J. O., Journal officiel (France); The League, The League 
(London); League of nations O. J., League of nations, Official Journal; Lond. 
Ga., London Gazette; Monit., Moniteur Belge; Nation (N. Y.); N. Y. Times, 
New York Times; Nawal Inst. Proc., U. 8S. Naval Institute Proceedings; P. A. U., 
Pan-American Union Bulletin; Press Notice, U. S. State Dept. Press Notice; 
Proclamation, U. 8S. State Dept. Proclamation; Rev. int. de la Croix-Rouge, Revue 
international de la Croix-Rouge; Staats, Netherlands Staatsblad; Temps, Le 
Temps (Paris) ; Times, The Times (London); Wash. Post, Washington Post. 


October, 1919. 
9 Breterum—France. Agreement on reparation of war damages, 
signed at Paris. Text: Clunet, 1920, 47: 361. 


November 24—December 2 France—ItTaty. Agreement reached 
regarding jurisdiction of military tribunals. Clunet, 1920, 47: 
365. 


March, 1920. 
1 FrRanNceE—GERMANY. Convention relative to port of Kehl signed 
at Baden-Baden. Ratifications exchanged, April 8, 1920. Text: 
J. O., July 1, 1920, p. 9266; Board of Trade J., July 29, 1920, 
p. 129. 
17 FRaANCE—SwITZERLAND. Convention and additional protocol 
regulating air traffic, signed Dec. 9, 1919, promulgated. Text: 
J. O., March 21, 1920, p. 4551. 
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25 Latin Monetary Union. Additional convention to the conven- 
tion of 1885, signed by Belgium, France, Greece, Italy and 
Switzerland at Paris. J. O., June 24, 1920, p. 8918. Promul- 
gated by Italy, June 7, 1920. G. U., June 30, 1920, p. 2060; 
and by France, July 1, 1920. J. O., July 4, 1920, p. 9414. 


30 GerRMAN PEACE TREATY, VERSAILLES, June 28, 1919. Ratification 
by Greece deposited at Paris. Clunet, 1920, 47: 373. 


April, 1920. 
1 INTERALLIED RHINELAND HicH Commission. Ordinances and in- 
structions made public. Cmd. 591. 


23 Brertarum—Cuiue. Convention signed in Santiago concerning 
the exchange of census information regarding the nationals 
of one of the countries residing in the territory of the other. 
Monit., June 23, 1920, p. 4663. 


24 France—Great Britain. Agreement signed at San Remo re- 
specting oil interests. N.Y. Times, July 24, 1920, p. 7. 


May, 1920. 

1—-Aug. 30 Potanp—Soviet Russia. Anti-Bolshevist campaign of 
the Poles, supported by the Ukrainians, in progress. Poland 
invaded Russian territory, resulting in advance into Poland of 
Bolshevist forces. Various notes were exchanged between Lord 
Curzon and M. Techitcherin from July 11 to 28, regarding an 
armistice between Poland and Soviet Russia. Text: Nation 
(N. Y.), Aug. 21 and 28, 1920. On July 23, Poland asked for 
an armistice and received a favorable reply. British and 
French governments notified Russia of certain limitations to be 
placed on Soviet demands upon Poland in arranging for an 
armistice. N. Y. Times, July 31, 1920, p. 1. On July 31, 
armistice negotiations began. Wash. Post, Aug. 3-4, 1920. 
Notes exchanged by British and Soviet governments from Aug. 
6 to 8. Text: Times, Aug. 9, 1920, p. 10. On Aug. 10, United 
States sent note to Italy concerning its attitude toward Russia 
and Poland. Lloyd George announced policy of Allies in Polish 
erisis. N. Y. Times, Aug. 11, 1920, p.1. On Aug. 13, British 
trade unionists issued ultimatum to government requesting a 
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cvuarantee against military operations against Russia, the with- 
drawal of Russian blockade and the recognition of Soviet gov- 
ernment. N.Y. Times, Aug. 14, 1920, p.1. Note from France 
informed United States of agreement in views as to Bolshevist 
rule. N. Y. Times, Aug. 15, 1920, p. 1. On Aug. 21, Colby 
sent note to Poland in reply to message of Aug. 1 from Premier 
Witos to President Wilson. Text: Wash. Post, Sept. 3, 1920, 
p.1. On Aug. 24, a British and Italian communiqué to Soviet 
government demanded reply on attitude toward Poland. N. Y. 
Times, Aug. 25, 1920, p. 1. On Aug. 26, Russia accepted Brit- 
ish proposals. Summary of note. Poland replied to Colby 
note on same day. Official statement of Polish premier issued. 
N. Y. Times, Aug. 27, 1920, p. 1. Texts of American-Polish 
correspondence of Aug. 28-30 made public. Wash. Post, Sept. 
3, 1920, p. 1. See also Great Britain-Soviet Russia (June 7- 
Sept. 1). 


3-14 Pouanp. Correspondence between Lord Cecil and Lord Cur- 
zon relative to intervention by League of Nations in Polish 
offensive made public. Manchester Guardian, May 17, 1920; 
Nation (N. Y.), June 26, 1920, p. 862a. 


16-17 INTERNATIONAL Economic CONFERENCE. Held at Gratz by 
representatives of Italy, Austria, Czecho-Slovakia and Jugo- 
slavia. Plans formulated for a treaty relating to railway, 
postal, telegraph and telephone services, etc. Commerce Re- 
ports, July 9, 1920. 

20 Costa Rica—GermMany. Law passed by German National As- 
sembly for resumption of peace relations with Costa Rica. 
Costa Rica Ga., July 3, 1920, p. 672. 

20-30 Pan AMERICAN AERONAUTIC CoNnGREss, THIRD. Held at At- 
lantic City. P. A. U., Aug., 1920, p. 176. 


28 Fintanp. Consented to enter League of Nations. Cur. Hist., 
July, 1920, 12: 572. 


30 Ex-Service Men’s INTERNATIONAL. Conference of representa- 
tives from nine countries held in Geneva to consider plans for 
abolishing capitalist system and establishing world-wide co- 
operative form of society. Foreign Affairs, June, 1920, p. 4. 
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June, 1920. 

1 Germany—Latvia. Conventions concluded regarding indepen- 
dence of Latvia, alien armies, payment of war damages, in- 
demnity commission and exchange of war materials for mer- 
chandise. Temps, June 3, 1920, p. 4. 

1 Great Britain—NETHERLANDS. Convention signed providing 
for renewal for five years of arbitration convention of 1905. 
Promulgated in the Netherlands, June 5. Staats, 1920, No. 330. 

1 Pawuestine. Herbert L. Samuel, on his appointment as High 

Commissioner of Palestine, announced the purposes of the 

British mandate. Cur. Hist., July, 1920, 12: 629. 

Curna—Great Britain. China sent message to Great Britain 
protesting against renewal of the Anglo-Japanese alliance with- 

out consulting China. N. Y. Times, June 5, 1920, p. 17. 

3 Cotompia—Unitep States. Ratification of the treaty of 1914 
for the settlement of differences with Colombia arising out of 
the partitioning of Panama in November, 1903, was recom- 
mended by the Committee on Foreign Relations of the United 
States Senate. Cur. Hist., July, 1920, 12: 593. 

3-10 INTERALLIED Houstina anp TowN PLANNING ConaREss. Held 
in London, with representatives of more than twenty countries 
in attendance. Cur. Hist., Aug., 1920, 12: 775. 

4 France. Regulations issued for carrying out decree of Dec. 30, 
1919, relative to public property and private interests, and 
decree of March 11, 1920, relative to the office of verification 
and compensation in application of Part X (Economic clauses) 
of the German Peace Treaty. J. O., June 6, 1920, p. 8154. 


4 Hunearian Peace Treaty. Signed at Versailles, after protest 
by Hungarian delegation and demand for modification. Cur. 
Hist., July, 1920, 12: 615. 

6 FrRance—Po.Lanp. Protocol signed at Monteillerie to convention 
relative to emigration and immigration signed at Warsaw, Sept. 
3, 1919. J. O., June 27, 1920, p. 9038. 


6 INTERNATIONAL JURIDICAL Union. Third session held in Paris. 
Paix par le droit, June-July, 1920, p. 228. The Union resolved 
to accept, with the University of Paris, the patronage of a 
school of international law. Temps, June 17, 1920, p. 2. 
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Soviet Russia. An agreement was 
reached on June 7 for resumption of trade between the two 
eountries. Wash. Post, June 8, 1920, p. 12. M. Krassin on 
June 29 addressed a note to Lloyd George, whose reply, dated 
June 30, contained a questionnaire. Reply of Soviet govern- 
ment on July 8 accepted principles laid down in allied memo- 
randum of July 1 as basis of agreement for resumption of trade 
relations. Text of notes: Nation (N. Y.), Aug. 14, 1920, p. 
194. On Aug. 1, Krassin arrived in London to resume nego- 
tiations with Allied Economie Council. Answer to question- 
naire of June 30 was received by Allies. Text of Allies’ ques- 
tions and Soviet replies: N. Y. Times, Aug. 2, 1920, p. 1. 
Soviet government replied on Aug. 26 to British and Italian 
communiqué of Aug. 24. Times, Aug. 27, 1920, p. 9. Balfour’s 
reply to Soviet note was dated Sept. 1. Text: Times, Sept. 3, 
1920, p. 9. See also Poland—Soviet Russia (May 1—Aug. 30). 


8 France—Portuea,. Convention relative to importation of 


authorized products, signed at Paris. D. G., June 14, 1920, 
p. 818. Promulgated, June 22, 1920. D. G., June 12, 1920, 
p. 853. 


8 INTERNATIONAL COMMISSION OF AGRICULTURE. First meeting 


since the war, held at the Academy of Agriculture, with dele- 
gates from the United States, Belgium, Switzerland, Holland 
and Denmark. Temps, June 8, 1920, p. 4. 


9 INTERNATIONAL CoTTon ConGrRess. Opened in Zurich with repre- 


10-11 


10-14 


sentatives from England, France, Belgium, Italy, Denmark, 
Norway, Sweden, Czecho-Slovakia, Spain, and Switzerland in 
attendance. Times, June 10, 1920, p. 15. 

INTERNATIONAL CONFERENCE FOR PROTECTION OF PrIvaATE IN- 
TERESTS IN Russia. Held in Paris, composed of English, Bel- 
gian, Danish, Spanish, Dutch, Italian, Norwegian, Swedish and 
Swiss delegates. A declaration was adopted and will be pre- 
sented by the delegates to their respective governments. J’emps, 
June 14, 1920, p. 1. 

AALAND IsLanps. An exchange of notes between Finland and 
Sweden on the Aaland Islands question took place on June 10 
and 12. On June 14, Sweden addressed a note to the five great 
Powers asking an exchange of views. Temps, June 15-16, 1920. 
British representative brought the matter before the League 


11 


11 


11 


1] 


11 


13 


14 
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of Nations, and the Council decided to refer it to a commission 
of three international jurists to be named by the President of 
the League. Sweden and Finland have agreed to abstain from 
interference, pending decision of the jurists. Wash. Post, July 
13, 1920, p. 6. Text of correspondence: League of Nations 
O. J., Aug., 1920, spee. suppl. No. 1. 

GerMaNny. An official note, published at Berlin, announced that 
the German army had been reduced to 200,000 men. Temps, 
June 12, 1920, p. 1. 

GerMaNy—Latvia. Law of May 31 promulgated, putting in 
force the agreement signed April 20, 1920, for exchange of 
prisoners of war. Deutsch. Reichs., June 18, 1920, p. 1. 

GreRMANY—Soviet Russia. Law of May 31 promulgated in Ger- 
many, putting in force the agreement of April 19, 1920, rel- 
ative to mutual exchange of prisoners of war and interned 
civilians. Deutsch. Reichs., June 18, 1920, p. 1. 

Paraguay—Urvueuay. Treaty of Feb. 28, 1915, concerning pro- 
cedure for requisitorial and rogatory letters, etc., approved by 
law in Uruguay. D. O., (Uruguay), June 22, 1920, p. 687. 

Urvevuay. Convention of July 18, 1918, concerning exchange 
(?) of college credits and degrees with Peru approved by law. 
D. O. (Uruguay), June 22, 1920, p. 687. 

AZERBAIDJAN—GEoRGIA. Peace treaty signed. Temps, July 12, 
1920, p. 4. 

EsTHONIA—F INLAND. Government of Esthonia recognized by 
Finland. Temps, June 13, 1920, p. 1. 

Grorcia—Soviet Russia. Treaty of peace signed, providing for 
surrender of Batoum to Georgia. Times, June 19, 1920, p. 15. 
City surrendered July 7. N. Y. Times, July 11, 1920, p. 15. 

GuATEMALA. Presidential appointments to Permanent Court of 
Arbitration at The Hague announced. Guatemalteco, June 19, 
1920, p. 1. 

INTERNATIONAL AIR NAVIGATION CONVENTION. Additional proto- 
col, signed by the Principal Allied and Associated Powers, 
providing that neutral States may adhere under certain con- 
ditions. Temps, June 14, 1920, p. 1. 

Fintanp—Soviert Russia. Peace conference opened at Dorpat. 
Times, June 17, 1920, p. 11. Aug. 13, armistice signed for 31 
days. Times, Aug. 16, 1920, p. 9. 


12 

12 

12 

12 
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14 FInLAND—UKRAINE. Finland decided to recognize the indepen- 
dence of Ukraine. Temps, June 15, 1920, p. 4. 

14-16 Lea@ve or Nations Councim. Sixth session held in St. James 
Palace, London. Persia’s appeal of May 21 for protection was 
considered but no action taken, pending fulfillment of Mos- 
cow’s declared intentions. Temps, June 17, 1920, p. 4. 

15 Betetum—France. Military agreement signed. N. Y. Times, 
Sept. 1, 1920, p. 17. Approved by France, Aug. 30 (Terms 
summarized) ; Times, Aug. 31, 1920, p. 9; by Belgium, Sept. 
13. N. Y. Times, Sept. 14, 1920, p. 17. 

15 CHINESE Consortium. Plans completed and first organization 
meeting of representatives of American, British, French, and 
Japanese groups will be held in New York in September. N. Y. 
Times, June 16, 1920, p. 18. 

15 Danzig. The Parliament of the free state met for the first time. 
Temps, June 17, 1920, p. 2. 

15 DenMARK—GeERMANY. Boundaries between Germany and Den- 
mark as fixed by plebiscites, established by the International 
Schleswig Commission at Flensburg. Wash. Post, July 6, 1920, 
p. 6. 

16 CHina—Japan. Japanese Foreign Office issued statement em- 
bodying correspondence between Japan and China on Shan- 
tung question. Text: N. Y. Times, June 21, 1920, p. 17. 

16 Huneary. The government decided to take part in the proceed- 
ings of the International Commission of the Danube, which 
will meet in Paris, June 17. Temps, June 17, 1920, p. 4. 

16-July 24 INTERNATIONAL CourT oF Justice. In accordance with 

Article 14 of the League Covenant, an advisory commission of 

jurists from ten countries met at The Hague on June 16 to 

draft plans for an international court. On July 24, the con- 
ference closed, and draft of project was sent to League Coun- 


cil, in session at San Sebastian. Times, July 26, 1920, p. 15. 
The Committee adopted three resolutions recommending: (1) 
A new international conference to carry on the work of the 
Hague conferences. (2) Establishment of a High Court of 


International Justice. (3) Opening of the Academy of inter- 
national law. See Editorial in this JournaL. Text of plan: 


See Supplement to this JourNAL, p. 371. 
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16 Prisoners of War. Report on repatriation of prisoners of war, 
presented by Dr. Nansen and adopted by the League of Na- 
tions Council. Text: New World, July, 1920, p. 198. On 
July 9, Dr. Nansen arrived in Moscow to negotiate with the 
Soviet authorities. Wash. Post, July 12, 1920, p. 3. 

17—July 10 INTERNATIONAL LaBor CONFERENCE. Held in Genoa 
to consider demands of merchant seamen, the application of the 
Conventions of Washington to seamen, to frame conventions, 
ete. New Europe, July 22, 1920, p. 38. 

18—Aug. 10 Turkish Peace Treaty. Turkish peace delegates 
asked further extension of time to present observations on the 
treaty. N. Y. Times, June 19, 1920, p. 15. Additional delay 
of 15 days granted. Temps, June 8, 1920, p. 1. Note from 
Allied conference at Boulogne on June 26 informed Turkish 
delegates that no further delay would be granted. Times, June 
24, 1920, p. 16. Official summary of treaty made public on 
July 3. Text: Cur. Hist., July, 1920, 12: 716. On July 17, 
modifications of terms of treaty were handed to delegates, with 
demand that it be signed within ten days. Wash. Post, July 
18, 1920, p. 1. On July 21, Turkey announced decision to 
sign treaty. N. Y. Times, July 22, 1920, p. 17. On Aug. 10, 
the treaty was signed at Sévres. Cur. Hist., Sept., 1920, 12: 
1076. 

19 AzerBaripJaAN. Addressed memoire to Supreme Council, request- 
ing support in preserving independence and territorial integ- 
rity. Temps, June 21, 1920, p. 1. 

19 CaNnapa—F Rance. Commercial treaty terminated. Wash. Post, 
June 14, 1920, p. 6. 

20 Hytur Conrerence. Preliminary Allied conference held to dis- 
cuss the Turkish treaty situation, German indemnity payments, 
ete. N. Y. Times, June 21, 1920, p. 9. 

21 INTERNATIONAL CONFERENCE ON REFRIGERATION. Opened in Paris 
with representatives from 42 countries. Plans agreed upon for 
an International Institute of Refrigeration. L’Economiste 
francaise, July 3, 1920, p. 9; Temps, June 22, 1920, p. 4. 

21-22 BovLoane CoNnFEeRENCE. Meeting of Allied Council held to 
consider questions of German indemnity, disarmament, Greek 
mandate, ete. Reply to Germany’s request for an army of 
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200,000 men was sent on June 22, insisting upon reduction of 

German army to 100,000 men by June 10, and upon dissolution 

of the Sicherheitswehr, but consenting to an increase of the 

police force from 80,000 to 150,000 men. Times, June 23, 1920, 

p. 16-17. Text of three notes sent to Germany on June 22: 
Temps, July 1, 1920, p. 4. 

23 INTERNATIONAL CHAMBER OF CoMMERCE. International Com- 
mercial Congress opened in Paris, resulting in organization of 
an international chamber of commerce. Adv. of Peace, Aug., 
1920, p. 278. 

24 GuaTeMALA. Government recognized by United States Govern- 
ment. Cur. Hist., Aug., 1920, 12: 819. 

25 Germany. Allied Governments notified German Government 
that their chargés d’affaires at Berlin would be replaced by 
ambassadors. Temps, June 25, 1920, p. 4. 

25 Iraty—SwiTzerRLaANp. Agreement reached which will facilitate 
transport of coal from United States to Switzerland by use 
of Port of Savona. Times, May 26, 1920, p. 11. 

28—July 22 CrenTRAL AMERICAN UNION. Identic telegrams sent on 
June 28 by Government of Salvador to Governments of Hon- 
duras, Guatemala, Nicaragua and Costa Rica, proposing a con- 
ference to discuss plans for a union of the five countries. JN. Y. 
Times, June 29, 1920, p. 17. The Costa Rican and Honduran 
Governments accepted the invitation. Nicaragua replied ex- 
pressing approval conditional on discontinuation of Central 
American peace treaty signed at Washington, 1907. WN. Y. 
Times, July 15, 1920, p. 8. Guatemala sent acceptance on July 
22. Wash. Post, July 24, 1920, p. 4. 

28 Great Britarn. Order in Council issued putting in force cer- 
tain sections of the German Peace Treaty and giving effect to 
provisions for enforcing them. Lond. Ga., July 2, 1920, p. 
7099. Treaty of Peace (Amendment) Order, 1920, issued. 
Lond. Ga., July 27, 1920, p. 7845. 

28 Paracuay. Manuel Gondra, former Paraguayan Minister to the 
United States, elected president of Paraguay. Wash. Post, 
June 29, 1920, p. 6. 

28 Satvapor. The moratorium which had been in operation in 
Salvador since the World War began, terminated. N. Y. Times, 
June 30, 1920, p. 17. 
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29 France—Soviet Russia. Ministerial decree issued establishing 
a commission to settle all debts between the old Russian State 
and France. J. O., July 1, 1920, p. 9269. 

29 Rumania—VatTican. Announcement from Vatican of renewal 
of diplomatic relations. Temps, June 30, 1920, p. 4. 

30 France—Great Britain. British Government notified France 
of termination of convention respecting commercial relations 
between France and Seychelles Islands signed April 16, 1902. 
Lond. Ga., July 2, 1920, p. 7120. 

30 GerrMAN Peace TREATY, VERSAILLES, June 28, 1919. Ratification 
by Haiti and Liberia deposited at Paris. Temps, July 5, 1920, 
p. 2. 

30 Norway—Soviet Russia. Norwegian Government notified the 
Soviet Government that it was ready to resume commercial rela- 
tions, without, however, officially recognizing the Soviet. Cur. 
Hist., July, 1920, 12: 611. 

July, 1920. 

3-4 Brussets ConFrerENCE. Interallied conference held to discuss 
German disarmament, indemnity, etc., and questions of pro- 
cedure to be followed at Spa conference. Temps, July 3, 1920, 
p. 4. 

5 British Instirute oF INTERNATIONAL AFFAIRS. Inaugurated in 
London. New Europe, July 8, 1920, p. 308. Times, July 6, 
1920, p. 15. 

5-16 Spa ConrereNcE. Allied and German Prime Ministers met at 
Spa on July 5, for direct negotiations concerning German 
reparation payments, disarmament, war criminals and coal 
deliveries. The question of disarmament was settled on July 9. 
On July 16, the German representatives signed the coal proto- 
col and the conference adjourned. Cur. Hist., Aug., 1920, 12: 
765. Summary of German memorial on economic conditions; 
Times, July 5, 1920, p. 14. Text of coal protocol: Wash. Post, 
July 17, 1920, p. 1. Agreement approved by Reichstag on 
July 28. Cur. Hist., Sept., 1920, 12: 1064. 

5-14 Avustria—Soviet Russia. Treaty signed for exchange of pris- 
oners, establishment of commissions in each country, and strict 
neutrality of Austria in the wars against the Soviet. Wash. 
Post, July 20, 1920, p. 5. Ratified by Russia on July 9, and by 
Austria on July 14. Text: Contemp. Rev., Sept., 1920, p. 425. 
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6 Brevarum—GerMany. Referendum at Eupen and Malmedy re- 
sulted in 200 registered protests against Belgian occupation out 
of a total population of 68,000. N. Y. Times, July 7, 1920, 
p. 17. 

6 LirHvuania—Po.uanp. Polish Government recognized the de facto 
independence of Lithuania. Times, July 8, 1920, p. 13. 

6 VENEZUELA. Provisional president approved legislative ratifica- 
tion of adhesion to League of Nations. Daily Digest, July 8, 
1920. 

6 Swesvic. Treaty between Allied Powers and Denmark, return- 
ing Danish zone in North Slesvig to Danish sovereignty, signed 
at Paris. N. Y. Times, July 6, 1920, p. 8. Text: Contemp. 
Rev., Aug., 1920, p. 284. Signed by King Christian of Den- 
mark on July 9. N. Y. Times, July 10, 1920, p. 3. Denmark 
took formal possession of the zone on July 11. Temps, July 
12, 1920, p. 2. 

7 League or Nations. Appointments made to Permanent Arma- 
ments Commission. Times, July 7, 1920, p. 13. 

7-23 INTERNATIONAL ZIONIST CONFERENCE. Held in London to 
formulate a political program for Palestine. Louis D. Bran- 
deis elected honorary president. Summary of recommenda- 
tions: N. Y. Times, July 20 and 24, 1920. Cur. Hist., Sept., 
1920, 12: 1082. 

7 Sovier Russta—Unitep States. Trade restrictions with Soviet 
Russia removed by Department of State, except those which 
pertain to shipment of materials susceptible of immediate use 
for war purposes. Wash. Post, July 8, 1920, p. 1. 

9-12 Leaaue or Nations Counciu. Special meeting held in London 
to discuss Aaland question. Wash. Post, July 13, 1920, p. 6. 

11 Bavaria. Sent telegram to Berlin that disarmament and de- 
mobilization either of civil guard or military police would not 
be permitted. N. Y. Times, July 12, 1920, p. 1. 

11 Prussta—Pouanp. Plebiscites to determine boundaries of Po- 
land with East and West Prussia, resulted in an overwhelming 
German majority. Temps, July 13, 1920, p. 4; New Europe, 
Aug. 5, 1920, p. 81. 

11 Wirrtremperc. Telegram sent to Berlin stating that disarma- 
ment and demobilization either of the civil guard or military 
police would not be permitted. N. Y. Times, July 12, 1920, p. 1. 


12 


12 
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Avustria—Serpia. Commercial treaty signed permitting Austria 
to buy grain in Jugoslavia. Temps, July 13, 1920, p. 1. 

Greece—Serpia. Agreement concluded authorizing Serbian 
Government to use the port of Saloniki. Temps, July 13, 1920, 
p. 1. 

GERMANY—SWITZERLAND. New commercial treaty concluded un- 
der which Switzerland will get about 40,000 tons of German 
coal monthly. Daily Digest, July 12, 1920. 


12—Aug. 8 Lirauania—Sovier Russia. Peace Treaty signed at 


Moseow on July 12. Temps, July 15/16, 1920, p. 2. Lithu- 
anian Parliament ratified peace treaty on Aug. 6. N. Y. Times, 
Aug. 8, 1920, p.1. Agreement signed providing for withdrawal 
of bolshevik army from Lithuanian territory by Sept. 8. Press 
notice, Aug. 9, 1920. 


13-17 Great Brirarin—Japan. Treaty of alliance extended for one 


13 


16 


16 


year and League of Nations notified, with statement that they 
will recognize principle of the covenant if the alliance should 
be renewed next year. N. Y. Times, July 13, 1920, p. 17, July 
24, 1920, p. 4. 

JaPAN—UNITep States. Informal conversations held between 
the two governments relative to California legislation to pre- 
vent Japanese from owning or leasing land. N. Y. Times, July 
14, 1920, p. 1. 

JAPAN—VERKHNI-UDINSK GOVERNMENT. Agreement for suspen- 
sion of hostilities signed, pending completion of negotiations 
between the Russo-Japanese committees in Siberia. WN. Y. 
Times, July 19, 1920, p. 12. 

LEAGUE OF Nations AsseMBLY. Call for meeting of League As- 
sembly in Geneva on Nov. 15, issued by President Wilson. 
Times, July 15, 1920, p. 15. 

THe INTERNATIONALE (THIRD). Opened its second congress in 
Moscow. Cur. Hist., Sept., 1920, p. 932. 

ALLIED Powrers—Sers-Croat-SLoveNneE State. Procés verbal of 
deposit of ratifications of minorities treaty of Sept. 10, 1919, 
signed at Paris by representatives of France and Jugoslavia. 
Press notice, July 28, 1920. 

AusTRIAN Peace Treaty. Ratifications exchanged at the French 
Foreign Office. N. Y. Times, July 17, 1920, p. 6; Times, July 
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17, 1920, p. 11. Promulgated in France. J. O., July 26, 1920, 
p. 10681. Ratified by Rumania on Aug. 15. Times, Aug. 18, 
1920, p. 9. 

16 Powers—CzecHo-SLovak Repusuic. Procés verbal of 
deposit of ratifications of minorities treaty of Sept. 10, 1919, 
signed by representatives of France and Czecho-Slovakia. 
Wash. Post, July 17, 1920, p. 4; Press notice, July 28, 1920. 

16 Bouivia. President Guerra deposed and new government formed. 
N. Y. Times, July 17, 1920, p. 3. 

16 Lesanon. Rejected mandate of France and declared indepen- 
dence. N. Y. Times, July 18, 1920, p. 14. Proclamation of 
the new state was made at Beirut on Sept. 1. N. Y. Times, 
Sept. 5, 1920, p. 13. 

16-25 Syrmw. On July 16, France sent a 24-hour ultimatum to 
‘*King’’ Feisal demanding acquiescence in French mandate for 
Syria and adoption of French as official language and French 
eurrency for Syria. At expiration of the time the French 
opened hostilities against Aleppo and Damascus. N. Y. Times, 
July 17, 1920, p. 1. General mobilization ordered in Syria on 
July 18, as reply to French ultimatum. Wash. Post, July 19, 
1920, p. 1. Feisal agreed to French ultimatum on July 21. 
N. Y. Times, July 23, 1920, p. 17. On July 25, French troops 
entered Damascus and a proclamation was issued dethroning 
Feisal. Cur. Hist., Sept., 1920, 12: 1079. 

17 Boxivia—Perv. Peru recognized new Bolivian Government. 
Cur. Hist., Sept., 1920, 12: 1093. 

19 INTERNATIONAL ComMMUNIsT ConGrREss. Second congress opened 
at Petrograd with 51 countries represented. N. Y. Times, July 
22, 1920, p. 6. 

19 INTERNATIONAL SuraicaL Society. Opened its fifth congress in 
Paris. Wash. Post, July 20, 1920, p. 6. 

20 EstHonia—GreaTt Britain. Arrangement for commercial reci- 
procity agreed upon by exchange of notes. Board of Trade J., 
Aug. 19, 1920, p. 221. 

20-25 Germany. Proclamation of neutrality toward Poland and 
Soviet Russia issued on July 20; on July 25 the export of arms, 
munitions, etc., to those countries was expressly forbidden. 
Deutsch. Reichs., July 21 and 28, 1920; N. Y. Times, July 23, 
1920, p. 17. 
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Great Britarn—Avustria. Order in Council issued, making July 
16 official date of termination of war with Austria. London 
Ga., July 23, 1920, p. 7765. 

Great Britain. The Tanganyika Order in Council, 1920, for 
administration of territory, formerly known as German East 
Africa, issued. Text: Lond. Ga., July 30, 1920, p. 7951. 

GerRMANY. Presidents of the German States, at a meeting in 
Berlin, decided unanimously to make every effort to execute 
the agreements made at Spa with the Allies. N. Y. Times, July 
23, 1920, p. 17. 

JapaN—Rvssia (Asiatic). Negotiations completed regarding 
creation of a buffer state in Siberia. Wash. Post, July 23, 
1920, p. 6. 

BetaruM—F rance. Convention concluded for application of 
paragraph F of Article 296 of the Treaty of Versailles. Text: 
Monit., Aug. 20, 1920, p. 6095; J. O., Aug. 20, 1920, p. 12238. 

France—Great Britain. Petroleum agreement concluded. 
Text: Times, July 24, 1920, p. 11; Cmd. 675. 

GerMANY—GreEaAT Britain. Notice given to German Govern- 
ment that the following bilateral treaties were revived on June 
25: Extradition treaties of May 14, 1872 and Aug. 17, 1911; 
Parcel post conventions of Nov. 3, 1894 and Nov. 14, 1894; 
Money order agreements of Jan. 9, 1908 and Feb. 8, 1908, and 
arrangement between Money Order Department of India and 
the Post Office Department of the German Empire, signed May 
20, 1880 and June 22, 1880. Lond. Ga., July 23, 1920, p. 7769. 

CzecHo-SLovaK Plebiscite in Teschen Dis- 
trict was abandoned by mutual consent and dispute was settled 
by the Council of Ambassadors at Paris, who approved terri- 
torial adjustments in Teschen and other districts. N. Y. Times, 
July 29, 1920, p. 15; Cur. Hist., Sept., 1920, 12: 1069. 


28 France—Pouanp. Convention signed for transport of mails by 


air. Times, July 29, 1920, p. 11. 


28—Aug. 14 Saxwauin. Note sent to Japan by the United States 


regarding Japan’s occupation of Sakhalin. Summary: NW. Y. 
Times, Aug. 4, 1920, p. 10. Japan replied on Aug. 14. N. Y. 
Times, Aug. 15, 1920, p. 2. 
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30 GrerMANY—NETHERLANDS. Dutch Parliament ratified loan to 
Germany of 200,000,000 guilders (normally about $80,000,000). 
Wash. Post, July 31, 1920, p. 1. 

30 Leaaue or Nations Councm. Eighth session opened at San Se- 
bastian, at which the Aaland Islands question, European travel, 
and other matters were discussed, and plans approved for an 
international court of justice and for an international hygiene 
bureau. Cur. Hist., Sept., 1920, 12: 1096. 

31 Germany. Reichstag passed a bill abolishing compulsory mili- 
tary service. Cur. Hist., Sept., 1920, 12: 1064. 


August, 1920 

1 Mexico. Congressional elections resulted in victory for Liberal 
Constitutionalist Party, of which General Alvaro Obregon is 

the head. Press notice, Aug. 3, 1920. 
2 CaNnapaA—West INpies. Trade agreement concluded at Ottawa. 

Times, Aug. 4, 1920, p. 9; Cmd. 864. 
2 Costa Rica. Government of Costa Rica recognized by the United 
States on Aug. 2 and by Great Britain on July 31. Costa Rica 
Ga., Aug. 1 and 4, 1920. 

2-6 INTERNATIONAL CONGRESS 
Geneva. Temps, Aug. 3-7, 1920. 

2 INTERNATIONAL Sociauist ConeREss. Opened in Geneva. Temps, 
Aug. 3, 1920, p. 4. 

3 DanusBe River. The international conference empowered to deal 
with the administration of the Danube met in Paris. Temps, 
Aug. 4, 1920, p. 1. 

4 Avpanta—ItTaLy. Treaty signed giving Avlona to Albania and 
permitting Italy to retain Island of Saseno. Wash. Post, Aug. 
5, 1920, p. 6; Times, Aug. 5, 1920, p. 9. 

4 Avustria—France. Convention signed concerning Austrian debts 
contracted before and during the war. Temps, Aug. 5, 1920, 
p. 1. 

4 Repvsiic. Commercial treaty con- 
eluded. Cur. Hist., Oct., 1920, 13:79. 

4 Great BritaIn—NETHERLANDS. Exchanged ratifications of treaty 
of extradition concerning the Confederated Malay States, con- 
cluded on April 13, 1920. Staatscourant, Aug. 16, 1920. 


oF Miners. 25th session held in 
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Tue INTERNATIONALE (SeEcoND). In session at Geneva, passed 
resolutions as to Germany’s responsibility for the war and 
failure of socialists to resist the national action. Adv. of peace, 
Aug., 1920, p. 285. 

GermMany—ItaLy. Agreement concluded providing delivery of 
180,000 tons of coal per month to Italy. Times, Aug. 6, 1920, 
p. 9. 

INTERNATIONAL EspeRANTO Conaress. Twelfth congress opened 
at The Hague. Times, Aug. 10, 1920, p. 9. 

Bautic States CONFERENCE. First meeting held with delegates 
present from Finland, Esthonia, Latvia, Lithuania, Poland, and 
the Ukraine. Times, Aug. 7, 1920, p. 9. 

Britain. King George V issued decree that 
Aug. 9, 1920 shall be treated as the date of the termination of 
war with Bulgaria. Lond. Ga., Aug. 20, 1920, p. 8597. 

BuLGARIAN Peace Treaty. Ratifications exchanged. Temps, 
Aug. 10, 1920, p.4. Promulgated in France on Aug. 12. J. O., 
Aug. 16/17, 1920, p. 12062. Treaty of Peace (Bulgaria) Order 
issued by British Government on Aug. 13. Lond. Ga., Aug. 20, 
1920, p. 8597. 

Erniop1A—Unitep States. Commercial treaty, signed June 27, 
1914, proclaimed by President Wilson. U. 8. Treaty Series, 
No. 647. 

INTERNATIONAL SEAMEN’S CONFERENCE. Opened at Brussels, for 
further consideration of questions not disposed of at the Inter- 
national Labor Conference at Genoa. Temps, Aug. 10, 1920, 
p. 4. 

ARMENIA—ALLIED Powers. Signed agreement at Sévres with re- 
gard to minorities. Wash. Post., Aug. 12, 1920, p. 6; Temps, 
Aug. 12, 1920, p. 1. 

ARMENIA—Soviet Russia. Preliminary treaty of peace signed. 
Temps, Aug. 15, 1920, p. 1. 

GreecE—ALLIED Powers. Signed treaties at Sévres concerning 
minorities and Thrace. Temps, Aug. 12, 1920, p. 1. 

BaLKAN Frontiers. Convention signed by Poland, Rumania, 
Czecho-Slovakia, and the Principal Allied Powers. Wash. Post, 
Aug. 12, 1920, p. 6; Temps, Aug. 12, 1920, p. 1. 
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10 CzecHo-Stovak Signed 
treaty regulating administrative questions in transferred terri- 
tory. Wash. Post, Aug. 12, 1920, p. 6. 

10 Germany. Passed law for fulfillment of the provisions of the 
Treaty of Peace concerning mixed arbitral tribunals and the 
execution of foreign decisions. Text: Deutsch. Reichs., Aug. 
18, 1920, p. 1. 

10 Greece—ITaLy. Convention signed at Sévres giving the Dode- 
eanese to Greece. Temps, Aug. 12, 1920, p. 1. 

11 Japan—Soviet Russia. Provisional agreement concluded re- 
garding ships confiscated by Japan. Temps, Aug. 15, 1920, 
p. 1. 

12 Latvia—Soviet Russia. Treaty signed at Helsingfors. Sum- 
mary: Times, Aug. 18, 1920, p. 9. 

12-20 INTERNATIONAL CONFERENCE OF THE SOCIETY OF FRIENDS. 
First world conference held in London. Times, Aug. 14, 1920, 
p. 8. Text of messages: Nation (N. Y.), Sept. 18, 1920, p. 335. 

13 Avustria—GreaT Britain. Treaty of Peace (Austria) Order is- 
sued by British Government. Lond. Ga., Aug. 20, 1920, p. 8580. 

14 Asia Minor. Agreement concluded between France, Great Brit- 
ain and Italy in regard to delimitation of zones of occupation 
in Asia Minor. Times, Aug. 16, 1920, p. 9. 

14 CENTRAL EUROPEAN TRIPLE ENTENTE. Agreement reached be- 
tween Governments of Czecho-Slovakia, Serbia and Rumania 
for an alliance for mutual protection. Wash. Post, Aug. 15, 
1920, p. 5; N. Y. Times, Aug. 24, 1920, p. 8; Cur. Hist., Oct., 
1920, 13: 78. 

15 Avustria—Rumania. Commercial treaty concluded providing 
for mutual acceptance of moneys of the two countries in pay- 
ment for commodities. A provisional economic convention was 
also signed. Times, Aug. 18, 1920, p. 9. 

16 Germany. German Government sent note to Supreme Council 
and to British, French, and Italian Governments protesting 
against the cutting off of East and West Prussia from the 
Vistula. N. Y. Times, Aug. 17, 1920, p. 2; Temps, Aug. 17, 
1920, p. 4. 

18 IraLy—SwITzERLAND. Royal decree issued putting into force 
the convention of April 25, 1920, relating to fishing in neigh- 
boring waters. G. U., Sept. 10, 1920, p. 2838. 
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19 AvBania—Servia. Albania sent note of complaint to the great 
powers regarding invasion of Albania by Serbian troops. Cur. 
Hist., Oct., 1920, 13: 81. 

19 Eaypt—Great Britain. Draft agreement signed in London 
recognizing independence and sovereign status of Egypt. Spec- 
tator, Aug. 28, 1920, p. 258. 

25 INTERNATIONAL FRIENDSHIP THROUGH THE CHURCHES. Fourth 
conference of the World Alliance was held at St. Beatenberg, 
Switzerland. Times, Aug. 26, 1920, p. 9. 

26 Atpania—ITaty. Albania sent note of protest to Italy regard- 
ing invasion of Albania by Serbian troops. Cur. Hist., Oct., 
1920, 13: 81. 

29-31 ScANDINAVIAN MINISTERS CONFERENCE. Held in Copenhagen 
to discuss matters relating to League of Nations, reduction of 
armaments, trade relations with Russia, ete. Times, Sept. 1, 
1920, p. 9. 

30 Frume. Gabriele d’Annunzio proclaimed Fiume an independent 
state to be known as the ‘‘Italian Regency of Quarnero,’’ com- 
prising the city of Fiume and several islands in the Adriatic, 
and published text of constitution of the new state. Times, 
Sept. 1, 1920, p. 9. 

31 Liperia—GreaT Britain. British Government notified Liberia 
that the agreement of April 10, 1913, concerning the naviga- 
tion of Manoh River, ceased to have effect on March 23, 1920, 
but gave assurance that the river would not be closed to naviga- 
tion by Liberian vessels. Lond. Ga., Sept. 3, 1920, p. 8969. 


INTERNATIONAL CONVENTIONS 
ADHESIONS AND RATIFICATIONS 


ComMERCIAL Statistics. Protocol, Brussels, Dec. 31, 1913. 
Ratification : 
Portugal. May 4, 1920. D. G., May 14, 1920, ser. I, p. 683. 
CoNVENTIONS: (1) Collisions; (2) Assistance and salvage at sea. 
Brussels, Sept. 23, 1910. 
Adhesion : 
Uruguay. June 30, 1920. Deutsch. Reichs., July 28, 1920. 
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CoPpYRIGHT CONVENTION. Buenos Aires, Aug. 11, 1910. 
Ratification : 
Peru. July 23, 1920. Wash. Post, July 25, 1920, sec. 2, p. 4. 
CopyricgHt Union. Revision, Berlin, Nov. 13, 1908; Protocol, Berne, 
March 20, 1914. 
Adhesions: 
Norway. March 13, 1920. E. G., March 17, 1920, p. 165. 
Poland. Jan. 28,1920. Deutsch. Reichs., July 29, 1920. 
Portugal. Jan. 28, 1920. J. O., April 9, 1920, p. 5622. 
Tunis. June 2, 1920. D. G., June 4, 1920, ser. I, p. 757. 
Union of South Africa (with reservation). May 1, 1920. Montt., 
June 20, 1920, p. 4585. 
Ratifications : 
Germany. Oct. 5, 1919. J. O., Feb. 6, 1920, p. 1934. 
Norway. Feb. 28, 1920. Deutsch. Reichs., July 29, 1920, p. 2. 
Tunis. April 23,1920. Deutsch. Reichs., July 29, 1920. 
Customs Tarirrs PusiicaTion. Brussels, July 5, 1890. 
Adhesion : 
Czecho-Slovak Republic. June 15, 1920. J. O., June 16, 1920, 
p. 8506. 
GENEVA CONVENTION, Aug. 22, 1864. Revisions. 
Adhesions : 
Finland. Feb. 27, 1920. £. G., March 17, 1920, p. 164. 
Poland. July 28, 1920. Staatscourant, Aug. 16, 1920; Monit., 
Aug. 14, 1920, p. 5969; D. G., Aug. 25, 1920. 
Letters, Etc., of DECLARED VALUE. Rome, May 26, 1906. 
Adhesion : 
Czecho-Slovak Republic. April 22, 1920. D. G., June 16, 1920, 
ser. I, p. 830. 
Money Orpers. Rome, May 26, 1906. 
Adhesions : 
Czecho-Slovak Republic. April 22, 1920. D. G., June 16, 1920, 
ser. I, p. 530. 
Finland. Feb. 27, 1920. E. G., March 17, 1920, p. 163. 
ParceLt Post. Rome, May 26, 1906. 


Adhesions: 
Czecho-Slovak Republic. April 22, 1920. D. G., June 16, 1920, 
ser. I, p. 830. 
Iceland. May 15, 1920. D. G., June 16, 1920, ser. I, p. 829. 
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PostaL SusscripTions TO Newspapers. Rome, May 26, 1906. 
Adhesion : 
Czecho-Slovak Republic. April 22, 1920. D. G., June 16, 1920, 
ser. I, p. 830. 
Pustic Orrice. Rome, Dec. 9, 1907. 
Adhesions: 
French West Africa. April 29, 1920. Monit., May 29, 1920, 
p. 4061. 
Madagascar. April 29, 1920. Monit., May 29, 1920, p. 4061. 
Morocco (French protectorate). April 29, 1920. Monit., May 
29, 1920, p. 4061. 
Norway. July 17, 1920. Monit., Sept. 4, 1920, p. 6574. 
Poland. May 31, 1920. J. O., June 13, 1920, p. 8402. 
RADIOTELEGRAPH CONVENTION. London, July 5, 1912. 
Adhesions : 
Czecho-Slovak Republic. April 23, 1920. D. G., June 4, 1920, 
ser. I, p. 757; Ga. de Madrid, June 16, 1920, p. 1066. 
Ecuador. April 17, 1920. D. G., June 4, 1920, ser. I, p. 757; 
Ga. de Madrid, June 16, 1920, p. 1066. 
Sarery at Sea. London, Jan. 20, 1914. 
Ratification : 
France. July 4, 1920. J. O., July 8, 1920, p. 9582. 
**SERVICE DES RECOUVREMENTS.’’ Rome, May 26, 1906. 
Adhesion : 
Czecho-Slovak Republic. April 22, 1920. D. G., June 16, 1920, 
ser. I, p. 830. 
TeLeeraPH. St. Petersburg, July 22, 1875. Supplement, Lisbon, 
June 11, 1908. 
Adhesion : 
Finland. Aug. 27, 1920. D. G., Sept. 4, 1920, ser. I, p. 1077. 
UNIVERSAL PosTaL CONVENTION. Rome, May 26, 1906. 
Adhesion : 
Czecho-Slovak Republic. April 22, 1920. D. G., June 16, 1920, 
ser. I, p. 830; E. G., June 23, 1920, p. 327. 
Wuire Stave Trape. Paris, May 4, 1910. 


Adhesion : 
Uruguay. June 11, 1920. D. O. (Uruguay), June 22, 1920, p. 
687. 
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PUBLIC DOCUMENTS RELATING TO INTERNATIONAL 
LAW 


GREAT BRITAIN ? 


British communities abroad. Report of Foreign Office committee 
on. (Mise. No. 8, 1920.) 3d. 

Copyright, international. Order in Council regulating copyright 
regulations as regards Poland. April 26, 1920. (S. R. & O. 1920, 
No. 822.) 114d. 

Egypt treaty of peace amendment Order in Council, March 25, 
1920. (S. R. & O. 1920, No. 650.) 14d. 

Germany. License of the Controller of the British Clearing Office 
as to communication between creditors and debtors of British and 
German nationality. June 24,1920. (S. R. & O. 1920, No. 985.) led. 

Hungary, ‘‘White Terror’’ in. Report on alleged existence of. 
(Mise. No. 9, 1920.) 3d. 

International Labor Conference, 1919. Draft conventions and 
recommendations. Ministry of Labour. 4d. 

Merchant shipping convention act, 1914. Order in Council post- 
poning coming into operation until Jan. 1, 1921. (S. R. & O. 1920, 
No. 1272.) 

Patents of German nationals vested in Custodian. Order of Board 
of Trade, July 19, 1920. (S. R. & O. 1920, No. 1336.) 24d. 

Peace handbooks prepared under direction of Historical Section of 
Foreign Office : 

Vol. III: No. 15, The Eastern Question, 3s. 8144d.; No. 16, Turkey 
in Europe, 3s. 2144d.; No. 17, Albania, 2s. 2d; No. 18, Greece with 
the Cyclades and Northern Sporades, 3s. 81d. 

Vol. IV: No. 19, Montenegro, 2s. 144d.; No. 20, Serbia, 2s. 8d.; 
No. 21, Macedonia, 2s. 2d.; No. 22, Bulgaria, 3s. 244d.; No. 23, 
Roumania, 3s. 2Yod. 


1 Parliamentary and official publications of Great Britain may be obtained for 


the amount noted from the Superintendent of Publications, H. M. Stationery 


Office, Imperial House, Kingsway, London, W. C. 2. 
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Vol. VI: No. 30, Alsace-Lorraine, 2s. 8d.; No. 31, Lorraine and 
Saar Minefields, 1s. 114d.; No. 33, Trentino and Alto Adige, 1s. 
114d.; No. 34, Spain, 1s. 1144d.; No. 35, Schleswig-Holstein, 2s. 8d. ; 
No. 36, Spitsbergen, 1s. 14d. 

Vol. VII: No. 37, Bavarian Palatinate, 114d.; No. 38, Rhenish 
Prussia, 2s. 2d.; No. 39, East and West Prussia, 1s. 7144d.; No. 40, 
Upper Silesia, 1s. 114d.; No. 41, Kiel Canal and Heligoland, 1s. 
114d.; No. 42, German Colonization, 3s. 2¥d. 

Vol. VIII, Poland and Finland: No. 43, Poland, 1s. 144d.; No. 
44, Russian Poland, 2s. 8d.; No. 45, Prussian Poland, 1s. 74d.; 
No. 46, Austrian Poland, 2s. 114d.; No. 47, Finland, 2s. 8d.; No. 
48, Aaland Islands, 1s. 114d. 

Vol. IX, The Russian Empire: No. 50, Courland, Livonia, Es- 
thonia, 2s. 2d.; No. 51, Bessarabia, 1s. 1144d.; No. 52, Ukraine, 2s. 
8d.; No. 53, Don and Volga Basins, 2s. 2d.; No. 54, Caucasia, 2s. 
2d.; No. 55, Eastern Siberia, 2s. 2d.; No. 56, Sakhalin, 1s. 144d. 


Petroleum. Memorandum of agreement between France and Great 
Britain regarding. (Cmd. 675.) 14d. 
Poland, mission to. Report by Sir Stuart Samuel. (Misc. No. 10, 


1920.) 8d. 
Treaties of peace (Austria and Bulgaria) Act. Ch. 6. 10 Geo. V. 
114d. 
UNITED STATES ” 


Aeronautical Commission, Peace Conference. Report. 19 p. Navy 
Dept. 


il. Navy Dept. 

Aliens. Act to deport certain undesirable aliens and to deny re- 
admission to those deported. Approved May 10, 1920. 2 p. (Public 
197). 5e. 

Anarchists. Act to amend act to exclude and expel from United 
States aliens who are members of anarchistic and similar classes. Ap- 
proved June 5, 1920. 2 p. (Public 262). 5c.; report to accompany. 
June 1, 1920.4 p. (S. rp. 648.) Immigration Committee. 


Convention relating to international air navigation. 48 p. 


2 Where prices are given, the document in question may be obtained for the 
amount noted from the Superintendent of Documents, Government Printing 


Office, Washington, D. C. 
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Armenia. Message of President requesting that Congress grant the 
Executive power to accept for United States mandate for Armenia. 
May 24, 1920. 3p. (H. doe. 791.) President of United States. 

Report on military problem of mandatory over Armenia, 
by Brig. Gen. George Van Horn Moseley. 1920. 43 p. (S. doc. 281). 
American Military Mission to Armenia. 

———. Report to accompany concurrent resolution declining to 
grant to Executive power to accept mandate. Majority and minority 
views. June 3 and 4, 1920. (H. rp. 1101, pts. 1 and 2). 4 and 7 pp. 
Foreign Affairs Committee. 

Canadian-American Fisheries Conference, 1918. Report of. 44 p. 
State Department. 

Deportation. Hearings on administration of immigration laws. 
March 30-May 25, 1920. Pts. 1 and 2. 154 p. Immigration and 
Naturalization Committee. 

Enemy property. Hearings on act relating to married women in- 
termarried with aliens and to their property rights under trading 
with the enemy act. March 23-April 27, 1920. 83 p. Interstate and 
Foreign Commerce Committee. 

———. Act to facilitate return of, by Alien Property Custodian. 
Approved June 5, 1920. 4 p. (Public 252). 5c.; hearing May 25, 
1920, 54 p.; report to accompany. (H. rp. 1089), 7p. Interstate and 
Foreign Commerce Committee. 

Germany. Hearing on act to amend War Finance Corporation Act 
so as to extend credit to Germany. May 19, 1920, 46 p. Ways and 
Means Committee. 

Report to accompany joint resolution terminating war 
between United States and. April 30, 1920,2 p. (S. rp. 568.) For- 
eign Relations Committee. 

Veto message relating to joint resolution intended to end 
war between United States and Germany and Austria-Hungary. May 
28, 1920, 2 p. (H. doc. 799.) President of United States. 

Honduran-Guatemalan boundary. Mediation held under good of- 
fices of United States, 1918-1919, 2 v., 688 p. il. map. State Dept. 

Immigration. Act to amend immigration law. Approved June 5, 
1920, 1 p. (Public 254). 5e. 

Admission of Mexican and other alien laborers into Texas 
and other States. Hearings, May 13, 1920, 7 p. Immigration and 
Naturalization Committee. 
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Immigration. Modified percentage plan for restriction of immi- 
gration. Hearings, May 22, 1920, 30 p. Immigration and Naturaliza- 


tion Committee. 
Ireland. Report to accompany concurrent resolution that Ireland 


have a government of its own choice. (H. rp. 1063.) Foreign Affairs 
Committee. 

Merchant marine. Act to provide for promotion and maintenance 
of, to repeal certain emergency legislation, and provide for disposition, 
regulation and use of property acquired thereunder. Approved June 
5, 1920, 24 p. (Public 261.) de. 

Mexico. Hearings on investigation of outrages on citizens of United 
States in. 1920. Pts. 15-22. 2165-3305 p. Foreign Relations Com- 
mittee. 

Migratory birds. Proclamation amending treaty act regulations. 
July 9, 1920, 2 p. (No. 1569.) State Department. 

Naturalization. Laws of 65th and 66th Congresses relating to. 53 
p. House of Representatives. 

Panama Canal. Proclamation declaring official and formal open- 
ing. July 12, 1920. 1 p. (No. 1570.) State Department. 

Pan-American Financial Conference, Second. Memorandum of 
official delegation of Chile on problem of maritime transportation. 
1920. 30p. Treasury Department. 

Passports. Executive order authorizing departure of hostile and 
enemy aliens without permits. June 27, 1920. 1 p. (No. 3294.) 
State Department. 

Rules governing granting and issuance of. 1920. 14 p. State 
Department. 

Parcel post convention between United States and Netherlands 
East Indies. July 18,1918. 11 p. [English and Dutch.] Post Of- 
fice Department. 

Petroleum. Report in regard to restrictions imposed by certain 
foreign countries upon citizens of United States in prospecting for 
or acquiring lands containing petroleum. May 17, 1920. 17 p. (S. 
doe. 272.) State Department. 

Russian codperative movement. By Frederick E. Lee. 1920. 83 p. 
(Mise. series 101.) Foreign and Domestic Commerce Bureau. Paper, 
15x 


Shipping Act of 1916. Report to accompany act to amend, so as 
to prevent unfair discrimination against American shipping by for- 
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eign companies. May 22, 1920. 3 p. (H. rp. 1026.) Merchant 
Marine and Fisheries Committee. 

Treaties. List of references on treaty-making power. 1920. 219 p. 
Library of Congress. Paper, 20c. 

Wilson, President. Address to officers of Atlantic Fleet, Aug. 11, 
1917. 7 p. President of United States. 


Georce A. FIncH. 


JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 


THE NOORDAM AND OTHER VESSELS (PART CARGOES EX.)! 
Judicial Committee of the Privy Council 
May 4, 1920. 


Lorp SuMNER, in delivering their lordships’ judgment, said: This 
appeal relates to various bearer securities found in the mails which 
were carried on the voyages from Holland to the United States by 
several neutral mail steamers which were stopped and diverted under 
the Reprisals Order in Council of March 11, 1915. They were all 
issued by extra-European governments or companies, though in some 
cases they were parts of the issues appropriated to Germany. The 
respondents are neutral claimants, to whom Lord Sterndale released 
these securities. The Procurator-General appeals. He contends that 
goods’’ and were 


within the meaning of the order they all were 
either enemy property or of enemy origin, and as such should be 
either condemned or detained. The respondents accept the Order in 
Council as valid, but contest its application and construction. In 
addition to traversing each contention of the Crown, they further 
allege that in any case the securities are exempt from either capture 
or detention as being ‘‘ postal correspondence’’ within the meaning of 
the Eleventh Hague Convention, Art. 1. There are some minor mat- 
ters, in respect of which an appeal is also brought, but as to these 
their lordships, having examined the facts, think it sufficient to say 
that they see no reason to differ from the conclusion of the learned 
president. The questions above mentioned are those which alone 
require detailed consideration. 

No doubt these securities were documents found in the mailbags 
of the mail steamers, but it cannot be contended that everything 
found in a mailbag at sea and carried at postal rates or franked by 
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postage stamps is tpso facto ‘‘postal correspondence’’ for the pur- 
pose of convention. These documents, though printed and engraved 
matter, are not vehicles of information, and the value of their con- 
tents does not lie in what they tell the reader. On the contrary, 
expressed in common form and earmarked by serial letters and num- 
bers or otherwise, they are identical records of proprietary rights in 
certain loans and shares or in the interest payable thereon, and, by 
their terms or by mercantile usage applicable to them, are transfer- 
able by delivery. To a bona fide buyer the document represents the 
holder’s right to a portion of the loan or the share capital as the 
ease may be. They are commonly dealt in; they are a convenient 
form in which to transfer wealth from one country to another, and 
they require no separate assignment nor the execution of any in- 
strument of transfer. If, therefore, any incorporeal rights can be 
assimilated to goods and merchandise, they must be such rights as 
these documents represent. If any document can stand outside the 
description ‘‘postal correspondence,’’ it must be such a document 
as these. The occasion is not opportune for an attempt to define the 
word ‘‘correspondence’’ as used in the convention, but their lord- 
ships are satisfied that none of these securities come within it. 
Whether in the circumstances of this case the Eleventh Hague Con- 
vention has any application at all is a question which accordingly 
need not be pursued. 

At first sight the word ‘‘goods’’ might seem to be an equally in- 
appropriate description. It must, however, be observed that the 
word is of very general and quite indefinite import, and primarily 
derives its meaning from the context in which it is used. Their 
lordships were referred to sundry statutes, in which the word 
either defined or stated to include specified things. Of the latter kind 
the Naval Prize Act, 1864, was particularly relied on, for it brings 
within the term ‘‘goods’’ ‘‘all things subject to adjudication as prize.’’ 
This does not advance matters. When, as in that act, a word is ex- 
tended by statute to include a named thing, the conclusion naturally 
is that in its ordinary sense the bare word would have been insuffi- 
cient to include it. There is further no reason why the definition 
clause of the Naval Prize Act, 1864, should be treated as explanatory 
of the language of an Order in Council which makes no reference to it. 

Their lordships are of opinion that the cardinal consideration in 
interpreting the Order in Council is the character and scope of the 
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order itself. The content of the word ‘‘goods’’ differs greatly accord- 
ing to the context in which it is found and to the instrument in which 
it occurs. In a will or in a policy of marine insurance, in the marriage 
service or in a schedule of railway rates, in the title of a probate 
action or in an enactment relating to the rights of an execution 
creditor, the word may sometimes be of the narrowest and sometimes 
of the widest scope. The question is, what is its content here? 

This order was made for the purpose of further restricting the 
commerce of Germany, and the retaliation, which this order gives 
effect to, finds its unquestionable justification in the avowed policy 
of Germany to prevent crews, passengers or goods from being en- 
trusted to British or Allied ships. That policy was intended to be, 
and was in fact, carried into effect by sinking ships with all that 
they contained. The ‘‘goods,’’ upon which the order operates by way 
of retaliation for such outrages, are things which instead of being 
destroyed are to be adjudicated upon, and condemned or detained 
as the case may be. They are things such as can be loaded on board 
a ship and discharged from it, placed in the custody of the marshal 
of the prize court, requisitioned or detained, sold or released. They 
are such as, having been enemy property, may become neutral 
property at a definable date. The order contains no definition of 
the word. Its general object is recited as being ‘‘to prevent com- 
modities of any kind from reaching or leaving Germany.’’ How 
should the word ‘‘goods’’ be construed in such a context? 

If securities such as these are not covered by the word ‘‘goods,”’ 
it is plain that the order as a means of carrying out its declared policy 
contains a large and lamentable lacuna; not that this is a reason for 
supplying its defects by doing violence to its language, but that the 
language may be legitimately interpreted with reference to the gen- 
eral scope of the order. Of the severa! things which under the terms 
of the order can be predicated of the ‘‘goods’’ to which it refers, no 
one can be said to be inapplicable to these securities. Their lordships 
are of opinion that the scope of this order is correlative to the enemy 
policy, which it was intended to defeat. In a British ship these 
securities were liable to be sunk by enemy action in the name of 
legitimate warfare; nothing but the clearest defect in the wording 
of the order should compel the conclusion that they were not so liable, 
when carried on neutral ships, to be brought before a court of prize 
to be dealt with after trial in accordance with the terms of the order. 
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‘*Goods’’ are not limited to things which are of considerable bulk or 
weight, though indeed these securities were anything but imponder- 
able. The documents were not mere symbols of a right or title to be 
If lost, they could 


transferred by the operation of other instruments. 
They them- 


not be proved and given effect to by secondary evidence. 
selves were things of price, the subjects of sale and delivery, irre- 
placeable and unalterable. No doubt can be entertained that they are 
within the descriptive word ‘‘goods’’ as used in the order. 

Next, when these securities were seized it is plain that in fact they 
all belonged to neutrals. The appellant contends that they ought 
to be deemed to be enemy property because by the law of nations 
belligerent rights are not to be defeated by changes of ownership, 
while goods are in transit. If the securities have been in Germany 
since the date of the order, it is said that enemy ownership ought 
to be presumed, and that no transfer can be effective from the mo- 
ment of their despatch from somewhere in Germany until their arrival 
at an ultimate destination in the United States. In order to apply 
the old rule of prize law to the present circumstances the argument 
must assume that transit is not confined to sea transit or to transit 
in the vessel actually seized, but extends to anterior land transit, even 
through Germany into Holland, or through Holland to the Dutch port 
of departure, before the securities reach the mail steamer. It assumes 
the inversion of the doctrine of continuous voyage by applying this 
doctrine to transit away from Germany; it assumes its application 
to a transit in separate and discontinuous stages, and to articles which 
are not contraband at all; it assumes that the valid and complete 
transfer of property by delivery of the document at the intermediate 
stages may be disregarded for the present purposes. Their lordships 
are not to be understood to accept these assumptions as legitimate, 
or to express any opinion upon them, nor do they hold that the facts 
in the present case establish a ‘‘continuous transit’’ from Germany 
to America, in progress at the time of the seizure in the sense in 
which that expression is used by the appellant in this part of the 
argument. They think that it is not necessary to investigate these 
assumptions on the present occasion. There is, in any case, a broad 
ground on which the whole of the appellant’s argument on this point 
fails.. The Order in Council is a reprisals order—that is to say, His 
Majesty, in the exercise of his belligerent right, has been pleased 
upon just and adequate provocation to resort to measures not pre- 
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scribed by the general existing rules of the law of nations. These 
measures are of his own selection and are defined in such manner 
as he thought fit to adopt in the terms of the order. It is just because 
neutrals are required to submit to an order, validly and justly made 
by way of reprisal, that they must also be held entitled to know from 
the terms of the order itself what is the extent and limit of their 
liability under it. If clear terms are used, their clear meaning must 
be enforced; if ambiguous terms are used the belligerent cannot ask 
to have them extended by construction in his own favor. It rested 
with those who framed the order, within the limits of the Crown’s 
right of reprisal, to select and to state the extent of its exercise. It 
is the duty of a court of prize, administering the law of nations, to 
protect the rights of neutrals in this matter by limiting their obliga- 
tion to that which the order itself states, no less than to enforce the 
obligations which the order duly creates and clearly declares. In the 
present case, in order to deter neutrals from assisting the enemy by 
engaging in his commerce, the order tells them that their goods, if of 
German origin, are exposed to detention, and, by declaring that con- 
demnation applies to enemy property, it tells them also that, so far 
as the order is concerned, what belongs to them will not be condemned, 
though it may be detained. The words are precise. There is nothing 
said of ‘‘enemy character,’’ nothing added to the words ‘‘enemy 
property’’ to make them applicable to a date antecedent to that of 
the diversion, nothing to show that the words are to be deemed to 
include something to which otherwise they would not extend. How 
ean their lordships be asked, under the name of construing the plain 
and simple language of the order to declare that it condemns neutral 
property which has been validly acquired from Germans within a 
certain time and under certain circumstances, and this not by force 
of the order itself, but by an appeai to general rules whose inade- 
quacy made it necessary to bring the special provisions of the order 
into existence to meet the enemy’s provocation? It is not enough that 
the second proviso to Article IV contemplates the release of neutral 
property. This is to be done only on the application of the proper 
officer of the Crown and is discretionary ; nor, in any case, is the argu- 
ment valid that, if a misconstruction of the language leads to hard- 
ship, the hardship can be redressed by the action of the executive. 
Their lordships are unable to accept the argument of the Procurator- 
General on this point. 
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There remains the question of enemy origin. Origin is a quality 
of the goods, not of the owners or of their intentions or dealings. 
To decide where a chattel originates may often be difficult ; in the case 
of things of great durability often impossible. Origin sometimes 
refers to the place where raw material was produced, but ex hypothesi 
the Reprisals Order goes beyond the general rules applicable to the 
produce of enemy soil, since existing rules were found inadequate. 
Origin means sometimes the place of manufacture of an artificial 
commodity, and sometimes it is a thing undiscoverable. It is not 
inconsistent with the enemy origin of goods, which come from Ger- 
many, that they have previously come into being elsewhere than in 
Germany. After a certain lapse of time, or certain changes of circum- 
stances, origin may be of little more than curious or antiquarian in- 
terest. This order could not be concerned, for example, with old 
German machinery or old German books or old German wine im- 
ported into Holland many years ago. For present purposes there is 
no utility in applying to ‘‘goods’’ ideas appropriate only to human 
beings, such as the effect of an individual’s place of birth or race or 
nationality upon his subsequent rights or obligations. The best guide 
is the language and context of the order itself, and the purpose which 
it was intended to serve. In substance Article III and Article IV 
of the order are to the same effect, an inwards movement being dealt 
with in the one and an outwards movement in the other. The words 
‘of enemy origin’’ in the latter must correspond to ‘‘ with an enemy 
destination’’ in the former; certainly no other words do. Neither 
expression makes any reference to the completion of some one mercan- 
tile or financial adventure or transaction; neither is limited in any 
way to goods which start from, or are bound to, an enemy port. One 
of the purposes of the order is to prevent commodities of any kind 
from leaving Germany ; as regards certain commodities, namely, such 
as are of enemy origin but are not enemy property, the means of 
prevention is diversion, discharge and detention till the conclusion 
of peace. To origin in such a connection neither the place where 
the securities were printed or signed or sealed is really material, nor 
the country in which the undertakings or the debtors, from whom the 
securities emanate, chance to carry on their affairs. As to the securi- 
ties with which this appeal is concerned, in some cases they were 
bought in Germany for American buyers and received and forwarded 
to them by their Dutch agents; in some they were bought in Germany 
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by Dutch dealers for the purpose of prompt resale or of delivery 
under sales already made in the United States. It is clear as a com- 
mon characteristic that no long time before they were diverted all 
had formed part of the common financial stock of Germany’s holding 
in foreign securities. What happened was that as part of the liqui- 
dation of this stock, either to support foreign exchange or to establish 
foreign credits or otherwise, these securities no doubt, along with 
many others, were separated from that common stock and despatched 
from a terminus a quo in Germany to a terminus ad quem overseas. 
Only in two cases, and those cases of collection of interest coupons, 
is that terminus elsewhere than in the United States, where doubtless 
a free market was to be found. There they became merged in the 
cweneral mass of American-owned securities. In a word, these securi- 
ties were part of Germany’s resources, and the subject-matter of these 
despatches had its source in Germany. Their origin does not depend 
on subsequent and intermediate dealings. That the transfer from 
the place of their origin to their new resting-place was effected by 
bona fide transfers in the ordinary course of financial business and 
physically by a series of transportations in various vehicles, not neces- 
sarily predetermined from the outset, is material to the question of 
enemy property but not to that of enemy origin. If it were other- 
wise the whole order could be made nugatory as to all classes of goods 
if care were taken in each case to sell to a neutral buyer and to deliver 
in Germany and to leave the buyer to do the rest. Their lordships 
are of opinion that the meaning of ‘‘enemy origin’’ in the order is 
abundantly clear and satisfies all that a neutral is entitled to require 
of the language of a Reprisals Order. 

Lord Sumner proceeded to give a list in some detail of the parcels 
which under Article IV, were of enemy origin, and as such were 
liable to detention. In regard to one of these he said :—The mere fact 
that bonds bear a German revenue stamp, apparently because they 
were at some time issued in Germany, does not seem sufficient to prove 
origin, where there is no evidence as to the character of the sellers. 
There are other cases as to which the facts are insufficient, either by 
way of proof or of presumption, to establish such a connection with 
Germany as would bring them within the term ‘‘enemy origin,’’ but 
it is not necessary to discuss these cases in detail. 

Their lordships, therefore, think that the judgment of Lord Stern- 
dale, which was otherwise correct, should be varied by setting aside 
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the decrees for the release of the securities, numbered and described 
as above, and by substituting the order for their detention, till it be 
otherwise ordered, which he should have made. It is not necessary 
to decide what constitutes ‘‘the conclusion of peace’’ mentioned in 
the first proviso to Article IV, for the objects of the Order in Council 
have now been satisfied, and there is no further reason why the proper 
officer of the Crown should not forthwith apply to the prize court 
for the release of the securities to the respondents. The very limited 
success of his appeal does not entitle the appellant to any order as to 
eosts, which will, therefore, be borne by the respective parties. Their 


lordships will humbly advise His Majesty accordingly. 


THE DUSSELDORF.’ 
Judicial Committee of the Privy Council 
July 29, 1920. 


Lorp SUMNER in delivering their lordships’ judgment, said: 

In this case the Dusseldorf, a German ship, was making her way 
from Narvik, with a cargo of iron ore, down the Norwegian coast 
towards the entrance to the Baltic, and so to Emden. Her object 
was to keep within Norwegian territorial waters, so as to baffle capture 
by British men-of-war. She was taken by H.M.S. Tay and Tyne, at a 
point off Buholmen and Grisholmen, which was, as it turned out, a 
little (say 200 yards) within the territorial limits. The learned 
president, Lord Sterndale, found that the commander of the Tay and 
Tyne had no intention of violating Norwegian neutrality, but that, 
by an error of judgment, which their lordships consider to have been 
very pardonable, he conceived that the three-mile line should be drawn 
a little further to the east than its true position. It is plain that.the 
German ship-owners had a narrow and somewhat lucky escape, and 
that the sovereignty of Norway suffered the minimum of prejudice 
from this unintentional violation. 

The present claim is made on behalf of His Majesty the King of 
Norway, by the appellant, Mr. Waldemar Eckell, the Royal Nor- 
wegian Consul-General in London. His claim is, firstly, for delivery 
up of the Dusseldorf and her cargo or its proceeds; secondly, for the 
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cost of removing her to Norway; thirdly, for costs and fees payable 
to the marshal of the prize court or otherwise upon her delivery; and 
fourthly, the vessel having been regularly requisitioned by his Majes- 
ty’s Government pending the hearings before the prize court, for an 
account of profits made by the Crown from the use of the ship, or 
alternatively, for payment of a reasonable sum for her use. 

It may be well to consider in the first instance how this matter 
stands, apart from authority. In the vessel herself and her cargo, on 
their own account, the Norwegian Government have neither right, 
title nor interest, nor had they ever even possession. ‘The German 
owners have all the right and interest, and, in the absence of any 
treaty or convention dealing with the case, they can neither come 
before the court directly as claimants nor can they be allowed to do 
indirectly what is directly incompetent. Indeed, as against them, the 
capture is good, being a capture of enemy property; and the ‘‘claim 
of territory,’’ as it is called, is one which is available to the territorial 
sovereign only, and not to the private ship-owner. These considera- 
tions, apart from the validity and effect of orders, regularly made, 
permitting the Admiralty to requisition the vessel, at once dispose 
of the fourth claim, namely the claim for profits for freight or hire 
in respect of the benefit which the British Government obtained from 
requisitioning the vessel under the prize rules. If the appellant re- 
covered any such sum, it would be held simply in the interest of the 
enemy owners. No claim has been made, nor has any evidence been 
given on the footing that the Norwegian Government have come under 
any pecuniary liability to the owners of the Dusseldorf, nor is there 
any suggestion that the seizure involved them in any outlay or pecuni- 
ary disadvantage outside of these proceedings. No one would wish 
to make light of a violation of territorial sovereignty, but in itself 
this is a matter arising between sovereigns, and, apart from the 
peculiar position of captors who are bound to bring their alleged 
prize before the court it would in itself be non-justiciable, for in effect 
the prize court would be called on to pronounce a decree, founded 
on the conduct of his officers, against the sovereign in virtue of whose 
commission it is authorized to act, and to evaluate imponderable 
wrongs, which lie outside the category of those with which it is wont 
to deal. 

A court of prize is not, as such, a disciplinary tribunal for officers 
in his Majesty’s Navy, charged with the correction of errors com- 
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mitted by them while discharging their duties. Any complaint 
against such officers, which the Government of Norway might have, 
and any claim for amends for an invasion of the territorial sovereignty 
of Norway, would fitly be preferred through diplomatic channels to 
his Majesty’s Government for examination and redress. 

The facts that the court found itself regularly in possession of the 
Dusseldorf, and subsequently made a regular order giving leave to 
requisition her, are at once the foundation of the jurisdiction, and the 
occasion of the Norwegian Government's appearance. It is a fortu- 
nate circumstance that the ancient practice, by which the courts of 
prize entertain litigious claims of this kind made on behalf of neutral 
Powers, led long ago to the submission of one class of international 
questions, at any rate, to a judicial determination instead of to the 
arbitrament of arms, and so provided for a solution of vexed ques 
tions at once peaceful, honorable and friendly. It may therefore well 
be that the rules, which apply to capture on the high seas, are by 
no means closely applicable to capture in neutral territorial waters. 
On the high seas, if there is reasonable ground for detention, the risk 
of it is one which even a neutral must run, and the appropriate 
remedy is the release of the ship in this country. In neutral waters, 
on the other hand, no capture should be made at all, and rules appli- 
cable to the high seas are not in part materia. Simple release of the 
ship in this country to the claimant sovereign may be an inadequate re- 
dress. The fact that the court has duly received into its charge and 
jurisdiction a ship which ought not to have been seized at all leads 
to the conclusion that the true claim of the appellant is for a restitutio 
in integrum so far as the Government of Norway is concerned; but 
that, naturally as their lordships would incline to a treatment of it 
as liberal and ungrudging as possible, they are still bound to act 
judicially and to follow legal principles and the decisions already 
given in prize cases. 

The authorities prior in date to the recent war are few in number 
and are somewhat indeterminate. In cases between captors and 
private owners the jurisdiction to award damages and costs against 
the former on the ground of their misconduct, or to refuse to give them 
in favor of the latter, where their conduct had been suspicious or 
irregular, was long ago well recognized, but the language used in 
stating the grounds of it was not uniform. Sometimes Sir William 
Scott spoke of such decrees as giving compensation to the suffering 
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owners, whether the misconduct of the captors was intentional or not; 
sometimes they were made avowedly as a punishment to deter others, 
generally privateers, from the repetition of offenses. In The Ostsee 
(9 Moore P. C. 150) the Privy Council laid it down that the former 
is the better view, though, if so, it is not easy to appreciate the rele- 
vancy of inquiring whether the captors acted under a reasonable mis- 
take. From such a jurisdiction little guidance is to be obtained in 
the present case. Of actual ‘‘claims of territory’’ but few are re- 
ported. There are three decisions of Sir William Scott—The Twee 
Gebroeders (3 C. Rob. 162), The Vrow Anna Catharina (5 C. Rob. 
15), and The Anna (5 C. Rob. 373)—and during the present war, 
in addition to the present case, there have been The Loekken (34 The 
Times L. R. 594), The Valeria (36 The Times L. R. 201; [1920] p. 
81), and The Pellworm (36 The Times L. R. 539). No point has been 
argued in the present case as to the effect of the provisions of the 
Treaty of Versailles, such as was discussed in The Pellworm (supra). 

In The Vrow Anna Catharina (supra), Sir William Scott observes: 


The sanctity of a claim of territory is undoubtedly very high When 
the fact is established it overrules every other consideration. The capture is 
done away, the property must be restored notwithstanding that it may actually 
belong to the enemy, and if the captor should appear to have erred wilfully, 
and not merely through ignorance, he would be subject to further punishment. 


In The Twee Gebroeders (supra), the same great authority con- 
demned the conduct of the captors as having been in violation of a 
neutral sovereign’s rights; but held that, as they had not intended 
to commit any wrong, and as it was not easy for them to have ascer- 
tained where the neutral boundary ran, they ought not to be held 
liable in damages and costs. On the other hand, in The Anna (supra), 
which was the case of a privateer and not of a regular King’s ship, 
there had been deliberate abuse of the territorial waters of the United 
States, and in a claim of territory restitution of the captured vessel 
was accompanied with a decree for payment of damages and costs. 
It does not appear what the measure of these damages was, or whether 
the Government of the United States had been put to actual expense 
by the conduct of the privateer. 

In the present case there can be no doubt that the appellant was 
entitled to have the Dusseldorf (and the proceeds of the cargo) re- 
leased to him on behalf of his Majesty the King of Norway. Had the 
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naval officer’s error been brought to the notice of the British Govern- 
ment forthwith, before the Dusseldorf was brought before the prize 


court, her prompt return to Norway on behalf of the Crown, with 
} 


suitable expressions of regret and regard, would, it can hardly be 
doubted, have been an ample satisfaction to the King of Norway for 
the unintentional wrong done. In the event, which has happened, 
of the ship’s being placed in the prize court, the question now is 
what further relief, if any, should be accorded to the claimant. 

The learned president, Lord Sterndale, before whom this question 
was hardly sufficiently argued, decided, on the authority of The Twee 
Gebroeders (supra), that there was no ground for decreeing such costs 
and damages to the claimant as it has been the practice to grant 
where the violation of neutrality has been high-handed, negligent or 
designed. If this were the sole ground on which the matter could 
be put, there can be no doubt that his decision ought to be affirmed. 

It is, however, now on fuller argument contended that, as the right 
of the Norwegian Government is at least for restoration, this involves 
either the physical redelivery of the Dusseldorf in Norwegian waters, 
which is not really asked for, or the payment of the costs of her return 
voyage. The ground is that, if this be not so, the Norwegian Govern- 
ment must either pay this expense, and so suffer pecuniarily for the 
error of a British officer, or leave the German owners to navigate 
the vessel for themselves. In any case as between the Norwegian 
Government and persons whose property at the time of the seizure 
was within the territorial jurisdiction of the King of Norway and 
sub protectione regis, this would place his government in the invidious 
position of leaving them without any redress at all for a seizure, which 
occurred notwithstanding their claim to the protection of the Nor- 
wegian Crown. There is a further matter for consideration, which 
is this. If the hearing had been completed and the release had 
been decreed, flagrante bello, as might have been the case, and if 
the Norwegian Government, to avoid expense and responsibility for 
which they would receive no recompense, had forthwith handed the 
Dusseldorf over to her owners before she had reached the security 
of neutral waters, she might have been captured again. In that case 
the Government cf His Majesty the King of Norway might have been 
exposed to the observation that their proceedings resulted merely 
in the vindication of the public sovereignty of the Kingdom of Nor. 
way without advantage or redress to the private rights which had 
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suffered interference while within the limits of that realm. Their 
lordships think that this argument is well founded, and that, alike 
from the necessity of performing and paying for the voyage to Nor- 
way at their own expense, and from the possibility of being exposed 
to any such reflection, the Norwegian Government ought to be pro- 
tected. They are therefore entitled to costs of the voyage to Norway 
paid and borne by them. The claim for repayment of the marshal’s 
fees and other similar sums rests on a different footing. Here the 
important points are that the ship came regularly into the custody 
of the officers of the court, and but for the requisitioning, which also 
was a regular proceeding, would have remained throughout in its 
charge, and so would have had the benefit of care and protection, 
which would enure to enhance the vessel’s value or avert depreciation. 
Even in the hands of the Admiralty, she has necessarily had the benefit 
of a certain amount of upkeep in the ordinary course of user, and 
there is no suggestion of ill-usage, neglect or wilful deterioration. 

Ithough, as now appears, the captors had no legal right to posses- 
sion, they were in fact in possession in all good faith, and, in placing 
the ship and the cargo in the custody of the marshal, they acted in 
discharge of an obligation of a very binding character, from the 
observance of which it would be most inexpedient to deter persons in 
their position in any way. Further, in the matter of -costs it is par- 
ticularly necessary to observe settled rules of practice, for costs are 
always somewhat artificial matters and dependent on the practice 
of the court. It has been laid down in The Franciska (10 Moore 
P. C., 73) by their lordship’s board that such costs as those now in 
question are properly charges on the property itself, because it is 
for the benefit of whom it may concern that the ship and cargo should 
be placed in the care and custody of the marshal of the court. This 
decision is, of course, binding upon their lordships, and they there- 
fore think that these charges form a proper charge against the ship 
and fall to be discharged by those to whom she is delivered up, nor 
is it necessary or appropriate to inquire under what form or by what 
process, if any, they may be recovered over from the German owners. 

It is possible that some part or the whole of the costs of transfering 
the Dusseldorf to neutral waters has been paid, or contracted to be 
paid, by her owners, and so has not fallen, or, if they perform their 
contract, will not ultimately fall, on the Government of Norway. In 
such a case the appellant will not recover them in these proceedings. 


678 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


In the result the appeal will be allowed with costs, and the decree of 
the president will be varied by directing that the appellant is entitled 
to be paid such expenses of removing the Dusseldorf from British 
waters to Norwegian or other neutral waters as may have fallen, or 
will ultimately fall, on the Government of Norway, but otherwise 
the decision of the president will be affirmed. The case will be re- 
mitted to the prize court to make the necessary formal decree and to 
direct a reference to the registrar. Their lordships will humbly advise 
his Majesty to this effect. 


‘ 
{ 


BOOK REVIEWS ' 


Some Problems of the Peace Conference. By Charles Homer Haskins 
and Robert Howard Lord. Cambridge: Harvard University 
Press, 1920. pp. viii+ 310. 6 maps. 


The title of this book is well chosen, as the subjects of the chapters 
indicate. These are: I. Tasks and Methods of the Conference, II. 
Belgium and Denmark, III. Alsace-Lorraine, and IV. The Rhine and 
the Saar, these four treated by Mr. Haskins; and V. Poland, VI. 
Austria, VII. Hungary and the Adriatic, and VIII. the Balkans, 
treated by Mr. Lord. All these topics present very difficult problems, 
not only of peace but of justice upon which peace, if it is to be ex- 
pected, must ultimately rest. 

Not the least of these problems was a right decision regarding the 
tasks and methods of the Conference. Broadly speaking the proper 
task was the just termination of the war. But, as Mr. Haskins says, 
‘‘Far beyond the more immediate and necessary tasks of the Con- 
ference rose the dreams of those who looked for the dawning of a new 
age of peace and justice, a new social and economic era. . . . The 
downtrodden and the oppressed looked toward Paris. . . . Beauti- 
ful, extravagant, heart-breaking hopes were centered on the Confer- 
ence at Paris, most of all on the leader of the American delegation 
and his program. And such hopes were in large measure inevitably 
doomed to disappointment. ’’ 

Although Mr. Haskins and Mr. Lord were participants in arriving 
at the territorial settlements, in these chapters,—which were delivered 
as lectures before the Lowell Institute last January, and are now 
printed with only ‘‘incidental revision,’’—while clearly setting forth 
the intrinsic difficulties of the problems, they are not boastful of the 
results and frankly admit the imperfections of the adjustments made. 

Confessedly, the territorial arrangements of the treaties, viewed 
from the point of view either of peace or justice, cannot be con- 
sidered final. Many of them might advantageously have been de- 
ferred. As Mr. Haskins says, ‘‘Germany would have accepted terms 
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in January at which she howled in June, while the Allied peoples 
might thus have avoided the long agony of doubt and postponement 
which delayed the resumption of normal activities and the rehabilita- 
tion of the devastated regions.’’ 

It is suggested by Mr. Haskins that agreement upon the necessary 
preliminaries might not have been possible. We now know, however, 
that while a quick peace was universally desired and striven for 
by Europe, it was delayed by American intervention. ‘‘At every 
time,’’ the author says, ‘‘the problem of the League of Nations ob- 
truded itself, and the elaboration of the plan for a league facilitated, 
instead of hindering, the work of the Conference.’’ No doubt, since 
the League was to carry some of the territorial solutions, it facilitated 
the dismissal of some of them by enabling the transfer of several 
difficult matters to the League. This does not prove, however, that 
an earlier peace might not have been concluded, leaving the territorial 
adjustments for the most part to more deliberate action. Through 
failure to do this, the work of the Conference was thus rendered both 
too long drawn out and too summary, too long for the immediate 
need of peace and too quick for a final plan and organization of peace. 
The redistribution of such large areas of Europe by a victorious mili- 
tary group of great Powers gave little chance for the reasoned agree- 
ment of the peoples whose territories were in dispute, and the plain 
demands of justice were swept aside without the deliberate attempt 
to conciliate the peoples in interest which the principle of self- 
determination justified them in expecting. 

How vaguely the principle of nationality was conceived and applied 
at Paris is impressively illustrated on almost every page of this book. 
There is, of course, no possibility of any exact geographic solution 
of the problem of national frontiers so long as nationality is founded 
on identity of race, language, or religion. As for national boundaries 
in the physical sense, they do not correspond with political facts in 
more than a few instances, and a claim to them would require whole- 
sale migrations. Where then is the basis of national cohesion and 
limitation to be found? Before we can speak in any sure sense of 
‘*self-determination’’ we must find the essential nucleus of the 
national self. Mr. Haskins says, ‘‘ We may begin by eliminating race, 
for in Europe race is a matter of no importance in drawing national 
lines;’’ and yet, in every solution described or suggested in this book 
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race is the primary basis sought, and statistics are resorted to as a 
means of determining it. After discussing the phenomena of speech, 
Mr. Haskins concludes, ‘‘Finally, language, even when accurately 
ascertained, is not a certain test of political affiliation. ‘ Historic 
right’ would, if its claims were allowed, throw all questions of 
nationality into confusion.’’ 

There remains the effort to solve the problem of political affiliation 
by consulting the preferences of the people, but here again we find 
serious obstacles to the best adjustment. ‘‘Unequivocal expressions 
of public opinion are hard to reach, especially in times of stress and 
in regions that are under dispute. At best a plebiscite may be but a 
poor indication of real opinion, and the opinion it registers may well 
be only transitory. . . . It is also possible that in the long run com- 
mercial intercourse and economic interest may create ties more last- 
ing than language or national sentiment, and that a given boundary 
may do more ultimate harm by violating the fundamental economic 
interests of a region than by violating its momentary political senti- 
ments.’’ 

Into the specific problems that are presented in this volume space 
does not permit us to enter. It is apparent that no one consistent 
policy was followed in the decisions of the Supreme Council, and that 
the national interests of the great Powers had a large influence in 
determining the conclusions reached. It is equally evident that some 
of these decisions, and probably most of them, will breed a dissatis- 
faction that will result in war if they are not altered. It is also quite 
certain that some of these results cannot be changed by common con- 
sent through appeal to the League of Nations, where unanimity is 
necessary to any change. To the thoughtful reader the mere state- 
ment of facts, as presented in this volume, furnishes conclusive evi- 
dence of the entanglements in which the United States would be in- 
volved by a guarantee of the territorial dispositions made at the 
Paris Conference. This statement implies no reflection upon the 
knowledge, or skill, or good intentions of the ethnologists and cartog- 
raphers who proposed these dispositions. They were assigned an 
impossible task. Thése adjustments are in some instances not only 
questionable approximations to justice, they afford no firm founda- 
tion for peace. The peoples concerned have not had their proper 
part in them. When disputes arise regarding them, as they certainly 
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will, these problems will be found too complicated to be properly un- 
derstood in the United States. In so far as they may be made the 
subject of American decision they will confuse and divide public 
opinion and obstruct official action, if our Government has the folly 
to assume any part in them. 

The peace of the world can never be made secure by drawing lines 
on amap. The only true nationality lies in the community of devo- 
tion to a body of institutions in which the people believe. The hope 
of the world, therefore, must be based on the possibility of creating 
political institutions which will make it possible for human beings 
to live together on terms of just relationship, without regard to race, 
language or religion. Until these elements are subordinated and 
nationality can be given an institutional basis, such as it has in 
Switzerland, for example, there will continue to be trouble over the 
disputed areas. The real problem of peace is not one of ethnology 
or cartography, with results imposed by great Powers, but one of 
ethical development, taking the form of accepted law. The world 
has waited long for this, and it must wait longer still; but it is 
the only way. 

As a whole, this book may be commended as sincerely and intel- 
ligently written. The problems are stated with clearness and the 
historic expositions are very helpful to a clear understanding. Mr. 
Haskins’ statement on page 68 that ‘‘Holland had no objection to 
the abandonment of Belgium’s neutrality, which had been guaranteed 
to her as well as to Belgium,’’ suggests the question when and by 
whom had Holland’s neutrality been guaranteed? Mr. Lord’s opinion 
that Italy’s possession of Avlona, occupied by her in 1914, ‘‘is no 
more unnatural than England’s position at Gibraltar or our own at 
Panama,’’ seems to imply that England holds Gibraltar in the same 
manner as the United States holds her freely negotiated purchase 
of a leasehold in Panama. It would be more just to the United States, 
to history, and to the theory of rightful national possession to omit 
the reference to Panama, where the United States bought and paid 
for the privilege of creating a great waterway for the use of the 
whole world. 

A good index and a very full bibliography add to the value of this 
book. 

Davip JAYNE HI. 
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Judicial Settlement of Controversies Between States of the American 
Union: 

Cases Decided in the Supreme Court of the United States. Collected 
and edited by James Brown Scott. 2 Vols. New York: Ox- 
ford University Press (American Branch). 1918. pp. 1775. 

An Analysis of the Cases Decided in the Supreme Court of the United 
States. By James Brown Scott. Oxford: Clarendon Press. 
1919. pp. 548. 


The Carnegie Endowment for International Peace has recently 
issued three volumes which have for their purpose to show that in 
the experience of the Supreme Court of the United States there is 
presented evidence of the practicability of establishing a forum for 
the adjudication, by regular processes of law, of controversies between 
nations of a justiciable character; and that most, if not all, contro- 
versies primarily of a political character may, by formal agreements, 
be rendered justiciable. In two of these volumes there are given, in 
extenso, the official reports of the cases (opinions of the court and ab- 
stracts of the briefs of counsel) decided by the court in the exercise 
of its jurisdiction over suits between the States of the Union. In 
truth, the collection is broader than this, for, in order to give a con- 
stitutional setting to the status and jurisdiction of the court, cases 
are included dealing with the nature of the American Union and the 
extent of the federal judicial power. Also the editor has added a 
considerable number of explanatory footnotes. It is to be regretted, 
however, that no index is supplied, nor is there even an alphabetical 
list of cases. The cases are grouped, according to their significance, 
under the following heads: (1) The United States and Territories 
composing the American Union; the subtitles being, The States Prior 
to the Constitution; The Union and the States Under the Constitu- 
tion, and The United States and Territories of the Union. (2) The 
Nature and Extent of Judicial Power of the Constitution and its 
Relation to the Legislative and Executive Power of the United States. 
The subtitles under this head are: Definition of Judicial Power; 
Judicial Control over the Constitutionality of Legislative Acts; Dis- 
tinction between Judicial and Political Power; The Process by which 
Political become Justiciable Questions; and the Relation between Fed- 
eral and State Judiciary. (3) The Nature of a Case, Controversy, or 
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Suit. (4) Law and Equity; Admiralty and Maritime Jurisdiction ; 
International Law. The subtitles are: Federal Jurisdiction over 
Crime; Definition of Common Law and Equity; Definition of Ad- 
miralty and Maritime Jurisdiction; Definition of International Law. 
(5) Immunity of Nations and of States from Suit. (6) Suits by 
Individuals Against States. Somewhat more than one-half of the 
first volume is taken up by the cases upon these preliminary or col- 
lateral points. The seventh group of cases, dealing with controversies 
between the States of the Union, occupies the remainder of the first 
and all of the second volume. 

In the third volume Dr. Scott has furnished an analysis of the cases 
the texts of the opinions of which are included in the first two volumes. 

Of the usefulness of these volumes to international jurists there 
ean be no doubt. It is not unlikely, however, that the two volumes 
of texts will prove of more value to scholars in foreign countries 
than they will within the United States, for in this country complete 
sets of the two hundred and fifty volumes of the reports of the Su- 
preme Court, elaborately annotated and digested, are readily avail- 
able in every city of any considerable size, and indeed, are to be 
found in the private libraries of many lawyers, and it is not to be 
presumed that an American scholar will be content to use other than 
these complete and annotated sets. But, outside of the United States, 
collections of the ‘‘United States Reports’’ are very rare indeed, 
and therefore these volumes will be a boon to foreign scholars and all 
statesmen interested in the great problem of securing a peaceful settle- 
ment, by judicial process, of controversies between nations which 
their respective chancellaries are not able to compose. 

Another great Anglo-Saxon tribunal exercising a jurisdiction com- 
parable, in many respects, to that of the United States Supreme Court, 
is the Judicial Committee of the Privy Council of Great Britain. 
When one considers the character of the British Empire, with its con- 
stituent bodies politic ranging in status all the way from Crown 
Colonies and naval stations to great Dominions with such autonomous 
powers as to be all but sovereign, it is seen that the Judicial Com- 
mittee, sitting as it does as the final court of appeal for the outlying 
parts of the Empire, must have been led to declare and develop doc- 
trines of law and modes of judicial procedure that, by analogy, would 
be applicable to controversies between wholly sovereign states, whether 
or not united in a formally organized league of nations. Complete 
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sets of these ‘‘ Appeal Cases’’ are scarcely more numerous outside 
of Great Britain and her Dominions than are the ‘‘United States 
Reports’’ outside of America. It is to be hoped, therefore, that the 
Carnegie Endowment, or some other foundation, will be led to select 
and publish the decisions of the Privy Council (as well as of the 
other British courts) rendered in those cases in which are applied 
doctrines of law and rules of procedure applicable to controversies 
between sovereign or quasi-sovereign bodies politic. 

Turning now to an examination of the analysis which Dr. Scott has 
made of the American cases, and especially to the conclusions which 
he has drawn, it would appear, in the opinion of the present writer, 
that he has sought to push too far the argument that the results that 
have been achieved furnish strong evidence, if not actual proof, that 
a similar tribunal would function efficiently for the adjudication of 
justiciable disputes between the nations of the world. In a manner 
that does not seem warranted by now generally accepted views regard- 
ing the juristic nature of the American Federal State, Dr. Scott, at 
every possible point, emphasizes the confederate, as distinguished from 
the national, character of the American Union. At best he ascribes to 
the Union no sovereign status superior to that of its constituent States, 
and, in many places, he places it upon a plane superior to them,— 
describing it, as he does, merely as the agent of the States. Thus 
he praises the dissenting opinion of Mr. Justice Iredell in Chisholm 
v. Georgia, and expresses surprise that the majority justices could 
have convinced themselves that it was proper to follow the literal 
wording of the Constitution and entertain a suit brought against one 
of the States of the Union by a citizen of one of the other States. 
He views the adoption of the Eleventh Amendment as the declaration 
of the American people, not simply that henceforth such a suit should 
not be brought, but that the court has been wrong in holding, prior 
to the amendment, that it might be prosecuted. And he is of opinion 
that the Supreme Court in a later case, Hans v. Louisiana, confessed 
that it had erred in the earlier case. Mr. Justice Bradley did, in- 
deed, in Hans v. Louisiana, express concurrence in the views of Mr. 
Justice Iredell in the Chisholm case, but, in a still later case, South 
Dakota v. North Carolina, Mr. Justice Brewer, speaking for the court, 
pointed out that such an expression could not be considered as a 
judgment of the court for that question was not then before the court. 
And in Cohens v. Virginia, we have the explicit assertion of Chief 
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Justice Marshall, also obiter, that the motive of the Eleventh Amend- 
ment ‘‘was not to maintain the sovereignty of a State from the degra- 
dation supposed to attend a compulsory appearance before the tribunal 
of the nation,’’ but that the purpose had been the more material one 
of removing the apprehension that the States might be sued in the 
federal courts for payment of the heavy debts which all of them then 
owed. 

The following comment of Dr. Scott upon the Chisholm case suffi- 
ciently represents his point of view. He says: 


If the opinion of the majority had prevailed, the Supreme Court would not 
have been the model for an international tribunal, although it might have been 
the model for a national tribunal. The [Eleventh] Amendment shows that the 
people of that day regarded their States as more than inferior bodies politic, 
that they were sovereign and to be considered as sovereign in the reserved powers, 
and that they were only deprived of the rights which they expressly granted to 
their agent, the general government, or which followed by necessary implication, 
or the exercise of which they specifically, or by necessary implication, renounced. 
If the opinion of the majority had prevailed, the United States would have been 
a nation with a single sovereignty. There would not have been a separation of 
sovereign powers, some lodged with the agent to be exercised for the benefit of 
the United States, and others reserved for the States for their individual benefit, 
each, as the great Chief Justice Marshall has said, being sovereign within its 
appropriate sphere and neither so within the sphere of the other. 


It is indeed surprising to find, at this date, such a constitutional 
doctrine and such a political theory as is thus stated. As a matter 
of political theory, the present writer had supposed that the doctrine 
of a truly divided sovereignty had been relegated to the limbo of 
logical as well as of practicable impossibilities. Dr. Scott, is, of course, 
well aware that whenever the so-called reserved powers of the States 
have come into conflict with the constitutional powers of the nation, 
the States have had to yield. By the twenty-fifth section of the Judi- 
ciary Act, adopted by Congress at its very first session, it was pro- 
vided that in cases in which a federal right, privilege or immunity 
was set up in a case in a State court, and the decision of the highest 
State court to which the case might be carried was adverse to such 
claim, a writ of error should lie to the Supreme Court of the United 
States, thus giving to the United States, through its own tribunal, the 
final decision as to what these rights, privileges or immunities might 
be. In McCulloch v. Maryland, it is well known, it was held that a 


| 


BOOK REVIEWS 687 


State, in the exercise of its general taxing power, might not interfere 
with the operation of a federal agency that, at the most, was only a 
convenience to the general government and for the constitutionality 
of the establishment of which reliance had to be had upon a very 
loose construction of the provision of the Constitution giving to the 
national government the right to exercise powers ‘‘necessary and 
proper’’ for carrying into effect the powers expressly given. When 
the States seek to prosecute federal revenue officers for acts claimed 
by them to be a legitimate exercise of their federal authority, the 
right exists to remove the case at once into a federal court for deter- 
mination. State officials have been repeatedly enjoined by federal 
courts from executing State laws which have been deemed to violate 
rights secured by the national Constitution. And, in general, with 
regard to those matters which are subject to so-called ‘‘concurrent’’ 
control by the States and the United States, it is established doctrine 
that State laws must yield to national legislation, and that when 
Congress has shown an intention to cover the whole ground, the States 
may not legislate at all. 

These are but some of the well-established constitutional doctrines 
of the Supreme Court which show how impossible it is, with show of 
reason, to maintain that, under the American constitutional system, 
the real sovereignty is not lodged in the nation but is divided between 
it and the States; much less to maintain that the United States does 
not exercise its powers as its own and in its own behalf but only as 
the agent of the confederated States. 

In his solicitude to exhibit the United States Supreme Court as an 
international tribunal, or, at any rate, as a prototype of such a court, 
Dr. Seott seems willing to go so far as to assert, as an historical 
proposition, that the establishment of the Union in place of the old 
association under the Articles of Confederation was mainly motived 
by the desire to obtain a court competent to decide controversies be- 
tween the States. ‘‘The judiciary,’’ he says, ‘‘was considered the most 
important branch of the Government of the Union,’’ and he is not dis- 
turbed by the circumstance that during the first years under the new 
government Colonel Harrison declined appointment upon the federal 
supreme bench because he preferred the chancellorship of the State 
of Maryland ; that John Rutledge, after serving a few months, resigned 
as associate justice of the Supreme Court to accept the chief justice- 
ship of South Carolina, and that John Jay resigned the chief justice- 
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ship itself in order to become a governor of New York. In truth, 


it is of course well known that not until Marshall had for some years 
presided over the Supreme Court was it seen how important a con- 
stitutional agency that tribunal could be made. 

If, now, it be conceded that Dr. Scott has yielded to the temptation 
to overstate the quasi-international character of the Supreme Court, 
it none the less remains true that the exercise by that tribunal of its 
jurisdiction over controversies between the States of the Union tends 
strongly to argue the feasibility of a true international court for the 
adjudication of controversies of a justiciable character between the na- 
tions of the world; and that in its rules of practice and the doctrines 
which it has declared are to be found a jurisprudence that must surely 
be of great persuasive force to an international court of justice, if, 
and when, established. 

Dr. Seott in his analysis is careful, when opportunity offers, to 
point out the respects in which the rules of practice of the Supreme 
Court, and the principles of public law declared by it, would be 
proper for adoption by an international court and which, therefore, 
it may be expected, would in fact be adopted. Especially is em- 
phasized in this connection the fact that the Supreme Court has 
always been careful to remember that it is a court of limited juris- 
diction and that, whether or not the point is raised by counsel, the 
question of jurisdiction is one that the court itself must consider and 
affirmatively decide before it will proceed with a case. ‘‘The ex- 
perience of the court in the performance of its judicial duties 
shows,’’ says Dr. Seott, ‘‘that a court of limited jurisdiction, such as 
is the Supreme Court of the United States, and such as a court of the 
Society of Nations must inevitably be, can be trusted to keep within 
the law of its creation.”’ 

In this connection, Dr. Scott says that ‘‘every attempt of a citizen 
of one of the States to sue another State of the Union has been frus- 
trated by the court itself as contrary to the Eleventh Amendment of 
the Constitution negativing that right and privilege.’’ This is per- 
haps too strong a statement. It is true that no citizen, whether of the 
defendant or other State, has, since the adoption of the Eleventh 
Amendment, been permitted to obtain a judgment against a State, 
but in many cases, at the instance of individuals, suits against the 
officials of a State have been entertained, and their official actions 
controlled by mandamus as well as by injunction. Furthermore, there 
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is the fact that the court has permitted a State to sue and obtain 
judgment against a State upon a claim, originally possessed by a citi- 
zen, but transferred to the plaintiff State. However, the court has 
allowed a State to sue another State only when it has been the real 
party of interest. But even this rule it has qualified by allowing a 
State to sue as parens patria, that is, where the general interests of 
its citizens, as for example, their health, is claimed to be prejudiced 
by the action of the defendant State. With regard to this juridictional 
point, it does not need to be pointed out that international practice 
sustains a more liberal doctrine than this and supports the right of 
a State, if it sees fit, to bring its pressure or influence to bear upon 
another State in order to bring about the satisfaction by it of purely 
commercial claims held by citizens of the first state. Dr. Scott, is, 
however, of the opinion that should an international court of justice 
be established, no state should be subjected to suit by a citizen of 
another state except with approval of the plaintiff’s government. 
This rule, he points out, would be in harmony with the rule adopted 
by the Second Hague Peace Conference, which allows an individual 
to resort to a prize court and to summons a belligerent captor before 
it, only with the consent of his own government. 

Perhaps the most interesting of all the cases analyzed by Dr. Scott 
is that of Rhode Island v. Massachusetts (12 Peters, 657), decided in 
1838. This was a boundary dispute, and the defendant State strenu- 
ously denied the jurisdiction of the court, not only because of its 
character as a sovereign state, but because the question at issue was 
a political one. There is not space here to consider, even in outline, 
the argument of the court in refutation of both of these points, but 
it is sufficient to say that the case settled the doctrine that, to use the 
words of Mr. Justice Baldwin, ‘‘the submission by the sovereigns or 
States, to a court of law or equity, of a controversy between them, 
without prescribing any rule of decision, gives power to decide, ac- 
cording to the appropriate law of the case; which depends on the 
subject-matter, the source and nature of the claims of the parties, and 
the law which governs them. From the time of such submission,’’ Mr. 
Justice Baldwin goes on to say, ‘‘the question ceases to be a political 
one to be decided by the sic volo, sic jubeo, of political power; it comes 
to the court to be decided by its judgment, legal discretion and solemn 
consideration of the rules of law appropriate to its nature as a judi- 
cial question, depending on the exercise of judicial power; as it is 
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bound to act by known and settled principles of national or municipal 
jurisprudence, as the case requires.’’? 

Dr. Scott stresses the point that the Supreme Court has developed 
a procedure whereby justice may be done between the States without 
resorting to a compulsory process to bring a defendant State to its bar. 
Upon failure of a State to appear after being notified of an action 
brought against it, judgment is not granted pro confesso, the plaintiff 
being put to full, though of course ex parte, proof. Dr. Scott does 
not fail to see, however, that the most critical of all questions con- 
cerning the powers of an international court, as it has been of the 
United States Supreme Court, will be its authority to compel obedience 
upon the part of defendant States to judgments or decrees entered 
against them. Not until 1846 did the American court find it neces- 
sary to enter a final decree in a suit between States, and in that case 
(Rhode Island v. Massachusetts, 4 How. 591), the decree was a nega- 
tive one, the claim of the plaintiff State being disallowed and the two 
parties left in possession of the territories which they already pos- 
sessed. In 1860, in the case of Kentucky v. Dennison, Governor of 
Ohio (24 How. 66), the court held that though the Constitution 
made it a duty of the defendant, as the chief executive of his State, 
to surrender to the plaintiff State a fugitive from its justice, fulfill- 
ment of this obligation could not be compelled by physical force. 
The language of the court upon this important point deserves quota- 
tion., The court, speaking through Chief Justice Taney, said: 

The Act [of Congress of 1793] does not provide any means to compel the 
execution of this duty, nor inflict any punishment for neglect or refusal on the 
part of the Executive of the State; nor is there any clause or provision in the 
Constitution which arms the Government of the United States with this power. 
Indeed, such a power would place every State under the control and dominion 
of the General Government, even in the administration of its internal concerns 
and reserved rights. And we think it clear that the Federal Government, under 
the Constitution, has no power to impose on a State officer, as such, any duty 
whatever, and compel him to perform it. 


In the ease of South Dakota v. North Carolina (192 U. S. 286), 
decided in 1904, this being the case earlier referred to in which it was 
held that a suit might be brought against a State by another State 
which had become the owner of a claim originally held by one of 


1Chief Justice Taney dissented, and Mr. Justice Story took no part in the 


decision. 
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its citizens, the Supreme Court entered a judgment against the de- 
fendant State. It happened, however, that this judgment could be 
satisfied by the sale of tangible property that could be seized and 
sold, and therefore, the question as to the power of the court to com- 
pel the defendant State to assess and collect a tax or by other action 
upon its part, to pay the amount awarded against it, was not put 
to the test. However, the court was emphaiic as to its power to issue 
execution as an essential part of its power to enter judgment. 

In the suit of Virginia v. West Virginia, which, in one form or an- 
other, was several times before the Supreme Court, a decree was 
entered against the defendant State, and for a time it appeared that, 
by the refusal of that State to satisfy it, and by reason of the fact 
that there was no property of the State that might be seized and sold, 
at last the court would be compelled to decide what specific action 
should be ordered by it in order that its decree should be given oper- 
ative effect. As to this, the court, speaking through its Chief Justice, 
declared that, if necessary, the payment of the judgment could con- 
stitutionally be compelled by the exercise of federal authority, even 
though such compulsion might operate directly upon the governmental 
agencies of the State. The question involved and affirmatively an- 
swered by the court, was stated to be: ‘‘May a judgment rendered 
against a State as a State be enforced against it as such, including the 
right, to the extent necessary for so doing, of exerting authority over 
the governmental powers and agencies possessed by the State?’’ ? 

Although the opinion of the court upon this point was a unanimous 
one, Dr. Scott is of opinion that it was an unfortunate and, indeed, 
constitutionally an unnecessary one. He criticizes the argumentative 
force of the historical references in the court’s opinion and again 
states his conception of the Federal Constitution as an instrument of 
government not imposed from above upon subordinate political com- 
munities, but drafted by sovereign, free and independent States, its 
restrictions being ‘‘self-denying ordinances or voluntary renunciations 
of power which they would otherwise have exercised.’’ 

In what has gone before there has been opportunity to touch upon 
only a few of the interesting points raised by the cases which are dis- 
cussed. Whether or not one agrees with certain of the personal opin- 

2In final result it did not become necessary for this compulsion to be applied, 
for West Virginia finally paid the judgment, and satisfaction was entered upon 
the records of the court on March 1, 1920. 
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ions which Dr. Scott has expressed, one must recognize the fidelity 
and acumen with which he has analyzed and stated the arguments 
of court and counsel. No one in America has done more than has 
Dr. Scott for the advancement of the movement to substitute the 
orderly processes of law for physical force in the settlement of con- 
troversies arising between the member states of the society of nations. 
By the preparation of these three volumes that have furnished the 
material for this review, he has placed international jurisprudence 
in still greater debt to himself. 
W. W. WILLovenesy. 


De Iure Belli ac Pacis Hugonis Grotii. Edited by P. C. Molhuysen. 
Leyden: A. W. Sijthoff. 1919. pp. xv, 752. 

In these postbellum days of heaving internationalism the name of 
Hugo Grotius compels the same undiminished admiration as of yore. 
Any new edition of his most famous work, ‘‘On the Law of War and 
Peace,’’ is sure to meet warm welcome. Especially ought this to be 
true of this latest edition, because it hails from the land of Grotius. 

As the editor notes in his preface, there are four editions of the 
De Ture, those of 1625, 1632, 1642, and 1646, done by Grotius himself, 
and due mention is there made of the corrections of text, changes in 
type, ete., in the successive editions. But no attempt is made to give 
a complete list of the various editions of the text, practically no bibli- 
ography is cited, nor is the Amsterdam Gronovius edition of 1702, 
which has a text of almost as clear and large type as this latest Dutch 
text, mentioned at all. 

That the Cambridge University Press, in 1853, printed a beautiful 
text, with an abridged translation by William Whewell, or that the 
Carnegie Institution of Washington, in 1913 began its series of ‘‘ Clas- 
sics of International Law’’ (now transferred to the Carnegie En- 
dowment for International Peace), with a photographic reproduction 
of the 1646 edition, accompanied by a notice of a forthcoming anno- 
tated text and complete translation, is left wholly as a matter of 
conjecture for any non-international consultant of this latest Dutch 
edition. Perhaps even Grotius himself would resent his compatriot’s 
sedulously nationalistic bias in passing over the international range 
of his editors. But perhaps this editor takes all that for granted. 
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So far as the text is concerned, praise must be accorded the editor. 
In a number of pages read here and there at random with several 
eomparative texts, the reviewer did not find either a mistake or a 
misprint. The punctuation of the text is much improved over earlier 
editors, and in only one place that the reviewer came upon, did a 
radical change in punctuation seem to make possible even a slight 
difference in rendition. A number of references which Grotius cited 
from memory, wrongly, have been found and bracketed in the notes 
after the old text reference. 

One is inclined to deplore the lack of international agreement in 
the matter of abbreviations, both those of ancient and medieval writ- 
ers, and there is much to be desired in some future definitive edition 
of Grotius De Ture Belli ac Pacis a list of ‘‘ Auctores Laudati,’’ which 
will correct traditional spellings, and amplify the authors’ names into 
something less bare in value than the usual lists which still encumber 
but do not enhance modern editions of the late medieval interna- 


tionalists. 
V. D. Maaorrin. 


The English-Speaking Brotherhood and the League of Nations. By 
Sir Charles Walston (Waldstein), M.A. Litt.D. Cambridge: 
University Press. New York: Columbia University Press. 1919. 
pp. xxi, 224. 

The object of this volume is indicated by its title. It is a plea 
for more cordial relations between the British Empire and the United 
States, and an earnest argument in behalf of the League of Nations 
established by the Treaty of Versailles. The former object is en- 
titled to the heartiest sympathy. Relations of friendship and cordiality 
between the two great English-speaking nations are of the greatest 
importance to the very existence of civilization, now threatened from 
so many quarters. 

The author’s views on the League of Nations go beyond the settle- 
ment of Versailles and beyond any propositions ever seriously advo- 
eated in the United States. He does not shrink from the logical 
answer to the current objection that the League is powerless to do 
anything more than to make recommendations. He advocates dis- 
armament of national forces which might take part in international 
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war. He urges the establishment of a supernational police, consisting 
of army, navy and air forces. These forces would be directly under 
the orders of the Supreme International Court for the purpose of car- 
rying out its orders in the establishment of international justice. He 
reminds us that a soldier is by the very etymology of the term one who 
serves for hire. In this view the Hessian troops employed to suppress 
our own Revolution would seem to be the ideal warriors. The judges 
of this court as regards their international office and functions would 
have dropped their nationality and all personal and local interests 
with which they have been associated. To remove such a tribunal 
from the influence of separate nations, its seat would be established 
on some remote islands, the Azores, Bermuda, Madeira, or the Cana- 
ries, or perhaps on one or more of the Channel Isles. The author 
compares such a detached habitation for his Supernational Court with 
the District of Columbia in its relation to the United States Govern- 
ment. Here, not only is the Supernational Court to have its habita- 
tion, but here also would be assembled, to carry into effect its decrees, 
the International Army, Navy and Air force. The functions of this 
eapital of the great Confederation would not only concern war, but 
peace as well. It would tend to become the center of the intellectual 
life of the world. Industry, science and art would there find their 
center. It would be the seat for great international exhibitions and 
scientific congresses. Thus will the world’s peace be insured. The 
financing of this great plan is left conveniently vague 

Before this review meets the eyes of our readers the American 
people will have given a mandate on the questions now under such 
earnest discussion. It may be doubted whether that mandate, which- 
ever way it may be given, will be as clear and distinct as is often 
assumed. The details will still remain to be worked out, and in this 
matter details are everything. 

There is no question among those who are discussing the peace 
settlement that some association of nations with the object of pre- 


venting war is desirable. Unquestionably, too, any proposition to 
earry the League of Nations to the point demanded by our author 
would stand no chance of consideration by the American Congress 
or people. Whether if adopted it would work is hardly necessary 
to discuss; for it is not within the range of possibility. 

The author even admits that before his complete ideal is attained 
it is probable that there will be another conflict, the next and last 
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war, which will coerce the secessionists of the world into the accept- 
ance of the complete and truly lasting Federation of the Civilized 
World. 

The dream of Germany was one of conflict—the last war, short, 
sharp and decisive—which should establish forever the German ideal 
of a systematized and completely governed world. The principal 
difference in our author’s plan is that the rulers of the world would 
speak English instead of German. 

The chapter entitled ‘‘ Nationality and Hyphenism”’ is a plea for 
a genuine feeling of nationality without regard to the origin of citi- 
zens. We in America are in a position to realize the danger of organ- 
izing citizens according to the nationality of origin of themselves or 
of their ancestors. His views against such organization are timely and 
right. At the same time, no account is taken of the serious perils 
involved in mingling the members of the primary races of mankind. 
Mr. Lothrop Stoddard, in his Rising Tide of Color, has recently 
brought out this menace with tragic emphasis. 

At the present time the danger to the peace of the world lies not 
so much in national ambitions as in the difficulty—created by the 
profound economic disturbances of the world—in maintaining the 
physical basis of life. Millions of the people of central and eastern 
Europe will be faced during the coming winter with danger of actual 


starvation. Such conditions make for chaos and anarchy. Such 
propositions as those of the author offer no remedy. 

The whole scheme of the book is hopelessly impracticable. We 
may heartily agree, however, with this proposition: ‘‘ All principles 
of social and political betterment to secure the peace of the world 
and the progress of civilization which we can devise on political or 
on economic grounds, will not secure our great purpose unless we 
ean change and mend the heart of man. Only then can peace be 
assured.’’ It is in establishing just economic conditions and in making 
this transformation in the heart of the individual—and only the 
gospel of Christ will do the latter—that much more confidence can 
be placed than in ambitious schemes of courts composed of judges 
divested of nationality carrying out their decrees by irresistible force. 

George A. Kina. 
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The Monroe Doctrine and the Great War. By Arnold Bennett Hall. 
Chicago: A. G. McClurg & Co. 1920. pp. 177 (no index). 75e. 


In purpose and plan of treatment, this small analytic volume is 
similar to the recent volume of Dr. J. H. Latané on ‘‘ From Isolation 
to Leadership’’ which appeared in 1918. The chief aim is to show 
that the basic principle of the American historic policy is essentially 
akin to the policy of the proposed League of Nations. He has pre- 
sented briefly and in simple form the essential facts of the foundation 
(Ch. I), formulation (Ch. II), and evolution of the Monroe Doctrine 
and the main relations of the doctrine to present international prob- 
lems of peace and world policy. Following the two chapters (III and 
IV) tracing the evolution of the doctrine, are a chapter on ‘‘The 
Pacific and the Far East’’ (Ch. V) and another on ‘‘ Dollar Diplo- 
macy and the Caribbean’’ (Ch. VI). Three concluding chapters 
(VII, VIII, and IX)—treating successively the enforcement of the 
doctrine, its relation to the problems of the World War and the pro- 
posed League of Nations, and its future—are most important in pre- 
senting the chief aim of the author. 

Dr. Hall recommends the example of Monroe’s constructive states- 
manship in reformulating the expression of established foreign policies 
(of self-defense) to meet new specific needs, and he concludes that 
the underlying principle of the ‘‘evolving policy of the Monroe doc- 
trine,’’ whatever name may be applied to it, will continue a vital 
force in grappling with perils that bar the path of national progress. 
Recognizing recent changes in European conditions, and especially 
the recent growth of economic imperialism which may induce the 
United States to enter into imperialistic rivalries as one of the aggres- 
sive competitors for the world’s markets, he declares that future 
adherence to the doctrine (under the new conditions of stress and 
strain) will necessitate extensive preparation for the enforcement of 
American national policy against some possible and logical European 
alliance or concert of Powers which he thinks may be formed if 
America should refuse to become a member of the League of Nations. 
Doubting whether the American policy can be successfully enforced 
hereafter by the four previously suggested methods—by moral and 
diplomatic force, or by legal and judicial remedies of international 
law and arbitration, or by military power of the United States, or 
by a defensive Pan-American (or partially Pan-American) policy— 
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he presents as the best hope of security the League of Nations idea 
which was adopted by the Paris Conference. 

This League, or disentangling association of nations, he regards 
as the logical conclusion of the recent war, in which America fought 
to end war and through which she at last realized the disappearance 
of her isolation and recognized larger international obligations which 
she cannot consistently avoid; and he believes it can be arranged 
through peaceful adjustment to secure to each nation a fair share 
of commercial opportunity and to the American republic adequate 
protection against improper intervention. After considering the ar- 
guments of opponents to the League, he concludes that the League 
seems the only means available for America to avoid another scourge 
of war, and that the details of this new effort at self-defense may 
be arranged to avoid conflict with America’s established doctrine of 
self-defense and to voice the aspirations of American democracy. 

Professor Hall’s brief, timely volume, avoiding tiresome details 
but summarizing a large mass of facts, is readable and interesting 
and should prove useful in stimulating busy Americans to obtain 
a broader view of American foreign policy. 

J. M. 


Diplomacia Universitaria Americana. Argentina en el Brasil. Ciclo 
de Conferencias. Derecho Internacional. Politica Internacional. 
Historia Diplomatica. By José Leén Suarez, Academician and 
Professor in the University of Buenos Ayres. Buenos Ayres: 
Imprenta Escoffier, Caracciolo y Cia. 1919. 


In this volume, containing no less than six hundred solid pages of 
reading matter, Professor Suarez, of Argentina, has presented to the 
Spanish-reading public a series of lectures, delivered by himself, on 
different occasions in 1918, at the law schools and bar and historical 
associations, and some other centers of learning of Rio Janeiro, Bello 
Horizonte and Sad Paulo, Brazil, as well as in the University of 
Montevideo. The lectures are on different topics of more or less 
interest to the average student of international relations, especially 
as viewed from the point of view of Argentina. 

In the first of these lectures, which was delivered before the Faculty 
of Legal and Social Sciences of Rio Janeiro, on the Argentino-Bra- 
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zilian sisterhood, Professor Suarez takes occasion to comment on the 
real sentiments of the Argentine Government and people in respect 
to the late World War, as being quite favorable to the cause of the 
Allies. Then he enters into an expression of his own opinions on 
the matter as well as on the future international organization, holding 
that while 


Sovereignty will continue to be the fundamental law of the state, its absolute 
character will have to be modified in view of the more absolute nature of the 
Society of Nations. Just as individualism has been subordinated, sometimes 
in an exaggerated manner, to the social rights, sovereignty. which is the in- 
dividualism of states, must be harmonized with the rights of the international 


community at large. 


It would be quite interesting to follow Professor Sudrez along the 
various topics selected by him in his very interesting lectures. There 
is, for instance, a lecture on the uti possidetis and the boundary dis- 
putes of Latin America which well deserves an extensive commentary. 
In this lecture Professor Suarez expresses quite an exceptional opinion 
among Spanish-American writers, and says that the uti possidetis 
juris, of 1810, has been the source and origin of great confusion and 
embarrassment in boundary disputes among the Latin-American re- 
publies. ‘‘There is no principle,’’ says Professor Suarez, ‘‘ which has 
made the American governments spend more energy and money than 
this so-called American principle; none has rendered fewer practical 
results, and none has been so productive of ill-feeling, discord and 
wars as this uti possidetis juris, of 1810.”’ 

As is well known, the uti possidetis juris, of 1810, sprang from the 
necessity of adopting some rule to fix the boundaries between the 
Spanish-American republics, which should conform to the peculiar 
circumstances attending the coming into existence of the new Ameri- 
ean states. In fact there were no real boundaries. In law there were 
the political divisions established by the mother country in matters 
relative to the administration of her American colonies. It was these 
political divisions which the governments of the new states thought 
appropriate to adopt as a basis upon which to establish their respective 
territorial jurisdictions; and in search of a starting-point to determine 
their respective international boundaries they fell upon and adopted 
as a desirable rule the theoretical possession of Spain in 1810, which 
was the year when their emancipation began. Aside from the geo- 
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graphical, grammatical and historical obstacles which are often en- 
countered in the application of this principle, it cannot be denied 
that, in some eases, the uti possidetis juris, of 1810, is in open conflict 
with the actual and historical possession of the territory in dispute 
by the respective contending governments, and in those cases the 
rationale of the principle may be perhaps questionable. But so far 
as the application of this principle has reference to boundary disputes 
among the Spanish-American states, its propriety cannot perhaps be 
successfully controverted. The real trouble, however, arises when 
it is sought to apply the principle in a controversy where one of the 
parties is not a Spanish-American state. 

Following the lecture on the uti possidetis there is a lecture on the 
Monroe Doctrine, giving something of its history and its first appli- 
cations in the Argentine, followed by various appendixes which are 
really interesting. In this lecture Professor Suarez discusses quite 
extensively the participation of Canning in the formulation of the 
principles of the Monroe Doctrine as a positive historical fact. As 
to its early application in the Argentine, Professor Suarez’s discus- 
sion is deserving of more than a passing notice, and may be well 
recommended to those interested in this aspect of the Doctrine. 

Then there is a lecture on territorial waters and the industries of 
the sea, followed by seven lectures on General Mitre and South Amer 
ican diplomatic relations. A lecture on diplomacy as a career con- 
stitutes a valuable monograph on this interesting subject, especially 
in this country where diplomacy cannot as yet be considered as a 
regular career. Several contributions on economic and commercial 
subjects complete the volume. 

The work is a monument to Professor Suarez’s ability as a historian, 
and shows him to be a careful student of international law and reia- 
tions, especially as developed in the American Continent. 

The book contains an index of names, a table of contents and a list 
of typographical errors; but, as with most Spanish-American books, 
it cannot boast of a good analytical index. 

Prepro Cap6-Roprievez. 
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Bolivia ante la Inga de las Naciones. By Brissot. La Paz: Gonzales 
y Medina. 1919. pp. 246. 


In this volume the author has reviewed the history of the posses- 
sion of and successive governments controlling a disputed area on the 
South Pacific, contested by Peru, Bolivia, and Chile, describing also 
the various treaties relative to its disposition, and discussing at length 
the causes of the war between these nations which took place in 1879. 
He regards the dispute as still properly an open one, and the purpose 
of the volume—to lay the foundation of an appeal to the League 
of Nations—is concretely expressed by him in the following words: 


By virtue of Article 24 of the Rules of the League of Nations, and in accordance 


with the doctrine that no nation can exist without communication with the sea, 
Bolivia asks that there may be restored to it the Province of Antofagasta, upon 
the Pacific, which belonged to its national patrimony from the time of its 


discovery. 


The author conceives that this demand will have the sympathies 
of the world and the unconditional support of Peru, and be based 
upon the firm foundation of justice. 

Accepting his statements, the results of apparently very consider- 
able labor, it is difficult to withhold sympathy for Bolivia because 


of the treatment accorded her at the hands of Chile. 
JACKSON H. 


The Immunity of Private Property from Capture at Sea. By Harold 
Scott Quigley. (Bulletin of the University of Wisconsin, No. 
918, Economics and Political Science Series, Vol. 9, No. 2.) Mad- 
ison: 1918. pp. 200. 25e. 


There is no adequate treatment of the problem of the freedom of 
the seas available to the student of international law and relations 
today. Even Sir Francis Piggott’s recent work on the subject falls 
short of the desirable study of the question in principle, confining 
itself largely as it does to the more technical legal aspects of the case. 
And Dr. Quigley is concerned here with only one section of the very 
extensive general subject of maritime freedom and authority, and 
in treating that limited topic he adheres rather closely to the con- 
ventional methods. 


| 


BOOK REVIEWS 701 


The work begins with a review of the history of capture in the 
practice of European States from the revival of international com- 
merce and international war at the close of the Medieval period to 
1854. There follow briefer studies of the Declaration of Paris and 
subsequent European practice, and of the attitude of the United 
States toward the right of capture. A rather extended review of 
the theoretical discussions of the immunity of private property at 
sea in war is then provided, together with an examination of the 
reform movements of the last century directed toward that end. 
After some notice of practice by the Allies and Germany during the 
years 1914-1915, the author gives his conclusions regarding the past, 
the present, and, to a certain extent, the future. 

The defects of the work are chiefly those inseparable from the 
subject and not defects of treatment; much labor and talent are ex- 
pended on a dubious topic. In the first place the author is led by 
his subject into a laborious review, in Chapter I, of the many inter- 
national treaties concluded prior to 1854 relating to capture at sea. 
The object, apparently, is to check up the mutations of national policy 
and the considerations of abstract theory by reference to ‘‘history’’ 
(p. 5). But it is hard to see that there is any ‘‘history’’ in evidence, 
that is, any historic progress. During five centuries belligerent na- 
tions have been alternately severe and liberal-in their exercise of 
control over neutral and enemy commerce as seemed most useful to 
them at the time; ‘‘as belligerents these nations reproduced the situa- 
tion demanded by self-interest’’ (p. 27). The result is an inconse- 
quential and, on the whole, meaningless series of fluctuations in 
national laws and practices regarding capture at sea. 

It is therefore hard to agree that ‘‘the history of the development 
of the law of maritime capture is a record of progress’’ (p. 169). 
That conclusion could have been put forward confidently in 1914 at 
the end of a century of progress in the ‘‘liberalization’’ of maritime 
law, marked by the Declaration of Paris, 1856, and the unratified but 
significant Declaration of London, 1909. But this is not 1914, and 
the recent war saw the abandonment of the results of the progress 
of 1814-1914. This Dr. Quigley seems to see clearly (pp. 178, 190), 
but the tradition of liberal progress to 1914 is allowed to stand, 


nevertheless. 
The reversion to the methods of an earlier day is not so much a 
confession of the wickedness of nations in the face of a sound ideal, 
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but, as Dr. Quigley feels (pp. 191, 192), a revelation of the fact that 
‘‘immunity of private property at sea in time of war’’ is an un- 
wieldy concept to attempt to incorporate into the law of nations. 
Under certain circumstances such a rule would be entirely consonant 
with the general body of principles regarding war, neutrality, and 
with the actual character of international trade; at other times it 
would not. Hence the ideal has prospered under Dutch and American 
auspices in proportion as international commerce has expanded and 
has remained in private hands, and in proportion as naval power re- 
mained rudimentary and war remained a thing of governments and 
armies. It has suffered under British power when commercial and 
neutral influence has waned in strength, as national trade has come 
under publie control and as the actual control of the seas has passed 
to Britain and war become a general economic struggle between whole 
nations. And whether liberal—or strict—control of commerce at sea 
by belligerents in time of war is a good thing depends not upon an a 
prior’ judgment in favor of ‘‘liberalism’’ as such, but upon many other 
factors. Today immunity, privacy, and neutrality all seem to be in 
the discard. But the maritime practices of 1914-1918, while certainly 
more like those of the eighteenth century than like those of the early 
twentieth, are to be judged wholesome or iniquitous not by reference 
to the formal immunity of private property at sea. 

For immunity has never been an end sought or denied in and 
by itself. That is the fault most frequently found in the theoretical 
discussions which are reviewed so carefully in Chapter IV, and it 
renders these materials as little helpful in an understanding of the 
realities of the problem as are the treaties studied in Chapter I. 
These discussions commonly neglect the fact that the degree of au 
thority over commerce at sea which shall be conceded to belligerents 
must depend, and has always depended, whether this relation has 
been explicitly recognized or not, upon a conceded right to make 
war in the first place, a right to remain neutral, in the second, and 
a right resting in the individual to trade on his own account apart 
from any authority of his own or foreign governments. To these 
factors must be added a growing desire, common to the non-mercantile 
world as well, to restrict the incidence of war as much as possible. 
Now there is growing into being a disposition to limit the right to 
make war at all to recognized causes or situations, to limit the right 
to remain neutral in similar wise, and to increase the control author- 
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ized to be erected over individuals by their own or foreign govern- 
ments, especially in activities likely to involve results in the field of 
international relations. And as this movement replaces the old idea 
of allowing war to come about freely and then attempting to control 
its incidence, we are likely to see a severe limitation or complete denial 
of the private right to trade in wars of a public international author- 
ity against an outlaw nation, together with a greater immunity for 
private property in wars permitted to be waged freely among the 
nations. In other words, we are likely to see the problem of immunity 
split up and treated almost wholly as part of the general problem 
of the organization and maintenance of international law and order. 

Dr. Quigley hardly comes in view of this result, primarily, I sup- 
pose, because at the time when he was writing (1916) the movement 
for establishing some international authority of the character described 
had hardly taken form. His study of the past practice and discus- 
sions of the law of capture is thorough, clear, and complete within 
the selected field. But it is like a study of the law of real property 
on the eve of the establishment of a communist system; the subject 
is likely to undergo a revolutionary metamorphosis which will make 
the Armed Neutrality and the Declaration of Paris ‘‘history’’ indeed. 

Pirman B. Porrer. 
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